GLR/byk/zm

INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

PENNCRO ASSOCIATES, INC,,

Plaintiff,
CIVIL ACTION
V.
04-2549-JWL-GLR
SPRINT CORPORATION, SPRINT/UNITED
MANAGEMENT COMPANY and SPRINT
SPECTRUM L.P. d/b/a SPRINT PCS,

Defendants.

MEMORANDUM AND ORDER

This matter comes before the Court on Plantiff Penncro Associates Inc.’s Motion to Compel
Compliance with Plaintiff’sNotice of Depositionand to Produce a Witness Knowledgeable About Topics
1-5 of the Notice (doc. 45). Plaintiff requests that the Court order Defendants to produce a witness
knowledgesble about their discovery effortsinthis case. For the reasons set forth below, Plaintiff’ smotion
isdenied.

l. Introduction and Background

On April 14, 2005, Rantiff served upon Defendants a Fed. R. Civ. P. 30(b)(6) Notice of
Deposition requesting that Defendants produce witnesses knowledgeable and who could testify with
respect to certain topics. TheNotice of Deposition set forth eleven topicsto be addressed by Defendants
Rule 30(b)(6) witnesses. Topics 1-5 requested that Defendants designate witnesses to testify regarding

the following topics.



1 Defendants productionof al materids, including, but not limited to, eectronic or
computer-based documents, within the scope of Fed. R. Civ. P. 26(a)(1)(B)
and/or within the scope of the Court’s Electronic Discovery Guiddines.

2. The process or procedure used to locate, identify and assemble documents
including, but nat limited to, eectronic or computer-based documents, within the
scope of Fed. R. Civ. P. 26(8)(1)(B), within the scope of the Court’ s Electronic
Discovery Guidelines and/or respongve to the Penncro Document Requests, and
the efforts undertakento comply withthose Requests and the obligations imposed
by Rule 26(8)(1)(B) and the Court’s Electronic Discovery Guideines.

3. Defendants  responses to the Penncro Document Requests, induding issues
relating to the production of responsive information and documents.

4, Defendants production of al materias, induding, but not limited to, dectronic or
computer-based documents, responsive to the Penncro Document Requests.

5. The authenticity and custody of the documents produced by Defendants pursuant
to Fed. R. Civ. P. 26(a)(1)(B) and/or in response to the Penncro Document
Requests.!
Prior to the depositionnoticed for May 4, 2005, Defendants served their Objections to Plantiff's
Notice of Deposition. They objected on the grounds that Topics 1-5 seek informationthat is*irrdevant,
beyond the scope of permissble discovery, not likdy to lead to the discovery of admissible evidencd ]
premature], and] invade[s] the attorney-client privilege and the work product doctrine.”
Pantiff filed the indant Motion to Compel on May 23, 2005. In their motion now before the
Court, Plantiff requests that the Court compel Defendants to comply with its April 14, 2005 Notice of

Deposition by producing witnesses knowledgeabl e about Topics 1-5.

. Defendants Objections

'Ex. A to Pl.’s Mot. to Compe (doc. 45).
2Ex. Cto Pl.’sMot. to Compd (doc. 45).
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A. Relevancy Objections

Defendants object to Topics 1-5 of Flantiff’s Notice o f Depostion on the grounds that these
topics seek information that is irrdevant and not likdy to lead to the discovery of admissible evidence.
Defendantsargue that Plaintiff is seeking to compe collaterd testimony inan attempt to create aspoliation
dam. In response, Fantiff states that it seeks the Rule 30(b)(6) deposition to determine whether
Defendants have produced all relevant, responsive documents that are in its possession, and that the
relevance and materidity of such aninquiry is*“sdf-evident.”

Federal Rule of Civil Procedure 26(b)(1) provides that “parties may obtain discovery regarding
any matter, not privileged, that isreevant to the daimor defense of any party . . . .”®> Reevancy is broadly
construed, and arequest for discovery should be considered relevant if there is*any posshility” thet the
informationsought may be rlevant to the claim or defense of any party.* However, whenthe relevancy
of a request is not readily apparent, the party seeking the discovery has the burden to show rlevancy.®

Contrary to Plaintiff’ s assertion that the rlevancy is “sdf-evident,” the Court determinesthat the
relevance of the details of Defendants document production methodsis not readily apparent. Onitsface,
the information sought by Plaintiff has no relationship to any daim or defense in this case. The details of
Defendants participation in discovery are not the subject of this action, which arises from a contract
termination. Although contending that the relevancy of the discovery issdf-evident, Plaintiff hasaso failed

to make any showing that Defendants have withheld any requested discovery. Because the relevancy of

3Fed. R. Civ. P. 26(b)(1).
“McCoy v. Whirlpool Corp., 214 F.R.D. 642, 643 (D. Kan. 2003) (emphasis added).
°*Seil v. Humana Kansas City, Inc., 197 F.R.D. 442, 445 (D. Kan. 2000).
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Topics 1-5 of the Notice of Depositionis not readily apparent, Plantiff hasthe burden to show relevancy.

Haintiff assartsthat the relevancy of thefive topicsis® sdf-evident.” Paintiff offers no additiona
ingght as to how Topics 1-5 relate to anexisingdam or defenseinthiscase. Ingtead, Plaintiff states that
its Notice of Depogtion is desgned “to determine whether Sprint has produced dl rdevant, regponsve
documents that are in its possession.”® The Court congtrues this to mean that Plaintiff’s Notice of
Depositionisan attempt to investigate and question Defendants compliance withprior discovery requests.
But this does not make the topicsrdevant to the dlams and defenses of the case. Plaintiff has not met its
burdento show that the informationsought in Topics 1-5 isrdevant to the damsand defensesinthiscase.
The Court therefore sustains Defendants relevancy objection to Topics 1-5 of Plantiff’s April 14, 2005
Notice of Deposition.

The Court further notes that Plaintiff’s use of a Rule 30(b)(6) depostion is not the appropriate
mechanismto cure the discovery omissons dleged by Flantiff. Rather than attempt to compel Defendants
to produce a witness who can testify regarding Defendants' discovery responses, Plaintiff should resolve
any perceived omissons by filing a motion to compel Defendants to produce complete discovery
responses. The Court notes that Plaintiff has filed aMotionto Compel Discovery (doc. 57) which seeks
to compel Defendantsto respond to various Discovery Requestsand | nterrogatoriesspecifiedtherein. The
Court a0 notes that & least two of the four “glaring omissons’ listed by Plaintiff as examplesin support

of its Motion to Compel Compliance with Plaintiff’s Notice of Deposition (doc. 45) are reiterated in

®A.’s Reply Mem. in Support of Mot. to Compe (doc. 56).
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Fantiff’s Motion to Compel Discovery (doc. 57). To the extent that Plaintiff’s Motion to Compel
Discovery addresses the deficiencies in Defendants discovery responses that Plantiff alleges, the Motion
to Compel Discovery should address Plaintiff’ s concerns.

B. Other Objections

Because the Court sustains Defendants’ relevancy objections to Topics 1-5 of Pantiff’ sApril 14,
2005 Notice of Deposition, it need not address Defendants' remaining objections.

ITISTHEREFORE ORDERED THAT Hantiff Penncro Associates Inc.’ sMotionto Compel
Compliance with Plaintiff’ sNotice of Depositionand to Produce a Witness Knowledgeable About Topics
1-5 of the Notice (doc. 45) isdenied. Paintiff’s Rule 30(b)(6) Notice of Deposition served on April 14,
2005 is hereby quashed withrespect to Topics1-5. Defendantsneed not produce withessesto testify with
respect to Topics 1-5 of Plaintiff’s April 14, 2005 Notice of Deposition.

IT ISFURTHER ORDERED THAT each party to bear their own costsrelated to the motion.

IT 1S SO ORDERED.

Dated in Kansas City, Kansas on this 20th day of July, 2005.

g Gerdd L. Rushfdt
Gedd L. Rushfdt
United States Magistrate Judge

CC: All counsd



