INTHE UNITED STATESDISTRICT COURT
DISTRICT OF KANSAS

Penncro Associates, Inc.,

Plaintiff,
V. Case No. 04-2549-JWL
Sprint Spectrum L.P. d/b/a Sprint PCS,

Defendant.

MEMORANDUM & ORDER

Fantiff Penncro Associates, Inc. (“Penncro”) filed this suit againgt Sprint Spectrum L.P.
dib/a Sprint PCS (“Sprint”)! dleging that Sprint breached a contract between the parties under
which plantiff was to provide first-party inbound collections services for Sprint and seeking
damages for the breach. On the parties motions for summary judgment, the court concluded that
Sprint's termination of its contract with Penncro was in breach of the contract’s terms and entered
summary judgment in favor of Penncro on the issue of Sprint's liadility. The court also concluded
that the terms of the parties contract did not permit Penncro to recover punitive damages for
Sprint’s breach and entered summary judgment in favor of Sprint on Penncro’s claim for punitive
damages.

Over the course of three days in April 2006, a tria to the court was held on the issue of

Penncro’s clams for damages for direct economic loss and prgudgment interest. The court has

"While Penncro initidly filed suit against three separate Sprint defendants, Penncro
subsequently stipulated to the dismissal of two of those defendants, leaving the sole defendant
as Sprint Spectrum L.P. d/b/a Sprint PCS.




thoroughly considered the evidence and arguments presented at trial and is now prepared to issue
its findings of fact and conclusons of law pursuant to Federal Rule of Civil Procedure 52(a). For
the reasons set forth fully below, the court concludes that Penncro is entitled to recover damages
for direct economic loss in the amount of $17,136,612.00 and that Penncro is not entitled to an

award of prgudgment interest.

Findings of Fact

Penncro is an outsource provider in the accounts recelvables indudtry. Headquartered in
Southampton, Pennsylvania, Penncro also mantans a fadlity in McAllen, Texas. Sprint has its
principd place of business in Overland Park, Kansas and is engaged in, among other things, the
provison of wirdess tdecommunications services throughout the United States. In 2002, Sprint
decided to outsource the collection of unpaid cell phone bills rather than continuing to use in-
house customer service agents to handle collections.  Sprint initidly chose three outside
collection agencies-GC Services, L.P., (GC Services) Risk Management Alternatives, Inc. (RMA)

and Penncro—to provide first-party inbound collections services?

2Firg-party collections work refers to work done by a collection agency in the dient’s
name; that is, Penncro would represent itself as Sprint and the customer from whom Penncro
was attempting to collect would not redlize that he or she was talking to an employee of athird
party. Infirgt-party collections work, the relationship between the collector and the clientisa
close one and the client maintains a significant degree of control over the collector’ swork. In
contrast, third-party work refers to work done by a collection agency in its own name. In third-
party collections work, the relationship between the collector and the client is an arm’s length
one.

Inbound collections refersto a process caled “ hotlining,” whereby the service provider
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In April 2002, Sprint and Penncro entered into a written Master Services Agreement (MSA)
effective from April 20, 2002 through April 30, 2005. The MSA contemplated that Sprint and
Penncro would enter into Contract Orders for the provison of services by Penncro to Sprint and
set forth certain standard terms that would gpply to any such Contract Orders. Such standard terms
included a provison precluding the ord modification of any term of the agreement or any term
of a Contract Order. Specifically, section 17.15 of the MSA states that a Contract Order “may not
be amended or modified except in writing sgned by a duly authorized representative of each
party.” In addition, section 17.7 of the MSA, which addresses waiver, states that the “waiver of a
breach of any term or condition of this Agreement will not conditute the waver of any other
breach of the same or any other term” and that awaiver must be in writing to be enforcegble.

In ealy May 2002, Sprint and Penncro executed a Contract Order pursuant to which
Penncro agreed to provide first-party inbound collection services for Sprint a Penncro’s McAllen,
Texas fadlity for a three-year period ending May 31, 2005. Section C of the Contract Order
between Sprint and Penncro obligated Penncro to maintain daffing levels sufficient to provide
80,625 “productive hours’ per month. A “productive’ hour includes only “available time, tak time,

hold time and wrap-up time’ spent by a Penncro employee. In other words, a productive hour

reroutes a delinquent customer’s cellular calsto a cal center and the cal is answered by an
employee of the collector. Asexplained at trid, inbound cals were routed to each of the three
collectors by an “inteligent cal routing” system-basicaly a computerized process that
instantaneoudy sent a particular call to whichever collector would be able to answer the call
firdt (a determination that was based on the number of employees that the particular collector
had who were logged into the system and, thus, available to take cals as well asthe collector’s
average handling time per call). In contrast, outbound collections work refersto collections
work initiated by the collector, who decides which customers to contact.
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incdludes time when an employee is logged into the system and is waiting and available to receive
a cdl; time spent talking to a customer on a cdl; time when a customer is placed on hold
momentarily while the employee verifies information; and time spent entering information on the
sysem after a collections cdl. Pursuant to section B of the Contract Order, Sprint was obligated
to pay Penncro at the rate of $22.00 per productive hour.

Section C further obligated Penncro to maintan a specific supervisor-to-employee ratio
and a spedfic manager-to-supervisor ratio. That is, Penncro was required to maintain a ratio of
one supervisor for every 15 “fullime equivdents’ or full-ime employees (FTEs) and one
manager for every 5 supervisors. The Contract Order provides that one FTE equals 161.25
productive hours per month; thus, because Penncro was required to mantan daffing levels
auffident to provide 80,625 hours per month, or 500 FTEs, Penncro was obligated to staff 40
managers and supervisors per month.  Pursuant to section B of the Contract Order, Sprint was
obligated to pay Penncro aflat rate of $4500.00 per manager or supervisor per month.

Section C of the Contract Order dso set forth Sprint’s obligation to Penncro. In relevant
part, section C provides asfollows:

Supplier agrees to mantan dafing levds a the McAllen, Texas fadlity at 80,625

productive hours (64,500 for English support and 16,125 Spanish language support)

per month and [Sprint] to pay for 80,625 productive hours per month. These

productive hours are subject to change under the terms and conditions of the

Incentive Program detailed in Attachment A to this Contract Order.

Attachment A, in rlevant part, Sates as follows:
In the event that Supplier is in 3rd place for 3 months or more consecutively, or

scores below 100 points for 3 consecutive months, [Sprint] may permanently
reduce the number of productive hours requested of the Supplier by no more than
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20%. This reduction will result in a corresponding reduction of the amount of
guaranteed productive hours outlined in Section C of the Contract Order.

According to Penncro, Sprint, in Section C, promised to pay for 80,625 productive hours per
month, regardless of whether Sprint actudly called upon Penncro to provide that number of hours
per month. Sprint urges that Section C is ambiguous and that the parties never intended that Sprint
“guarantee” a number of hours per month. Although evidence was presented at trid concerning
the parties intent with respect to the nature of Sprint’s obligation under Section C, the court need
not render any factud findings with respect to that evidence because, as explaned in its
conclusons of law, the court ultimatdy concludes that Section C is unambiguous and requires
Sprint to pay Penncro for 80,625 productive hours per month regardiess of whether Sprint actually
caled upon Penncro to provide those hours.

Attachment A of the Contract Order sets forth the “incentive program” through which Sprint
measured Penncro’s  performance. The incentive program was essentidly a competitive
evauation process used to rank the performance of each of the collection agencies. Pursuant to
the incentive program, Sprint issued “scorecards’ to each of the collection agencies on a monthly
bass reflecting each collector's performance based on gx Key Peformance Indicators (KPIs)
induding, by way of example, total dollars collected; average cal handling time; and dtaffing levd.
The gafing levd KPI reflected the collector's success in having the number of employees
avalable to take cdls in each hdf-hour increment (from 6:00am through midnight) that Sprint, on

a daly bass, forecasted would be necessary to meet the anticipated cdl volume in those haf-hour




increments® A collector’s success was measured on two levelsHts performance measured against
Sprint's expectations and its peformance measured againg the other two collection agencies.
While the incentive program provided for various incentive bonuses, the program aso permitted
Sprint to terminate the Contract Order with Penncro if Penncro’s performance was deficient over
a gx-month evaluation period. Pursuant to section D of the Contract Order, Sprint was required
to gve Penncro thirty days written notice of its intent to terminate the Contract Order under the
terms set forth in Attachment A (i.e, based on Penncro’'s performance). In addition, section D
provided for a three-month “ramp down period” &fter the effective date of the termination of the
Contract Order during which staffing levels would gradudly decrease.

The Contract Order (or, more specificadly, Attachment A to the Contract Order) aso
provided for an initid “ramp up period’” such that the competitive evaluation process did not begin
until October 1, 2002. During the ramp up period, Penncro experienced numerous problems that
affected its performance and its ability to provide 80,625 productive hours to Sprint. Significantly,
the McAllen facility, while new to Penncro, had previoudy housed a tdemarketing firm and the
vast mgority of the 750 employees that Penncro hired between the middle of May 2002 and the
middle of June 2002 to work as collectors on the Sprint contract had been employed by the

telemarketing firm as tdemarketers. In other words, Penncro's employees, amost without

3The haf-hour increment method of measuring a collector’ s gaffing level was not
ingtituted until October 1, 2002, when Sprint issued an addendum to Attachment A and
modified this particular KPI. Prior to October 1, 2002, the KPI was focused less on the
collector’ s saffing level and more on the collector’ s service leve; the KPI measured the
number of phone cals per haf-hour that a collector was able to answer within 35 seconds.
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exception, had no experience in collections work. Moreover, Penncro’'s management team a the
McAllen fadlity were lagdy inexperienced in firs-party inbound collections work and the
megnitude of the Sprint contract amplified that inexperience.  Penncro's Vice President of
Collections, Hunter Croft, had virtudly no experience with firg-party inbound collections work
and Penncro was not able to hire a ste manager until late June 2002 when it hired Joe Petri, an
individua who had collections experience but little inbound experience.

Other problems affected Penncro’'s performance, including a very high employee turnover
rate and poor employee attendance. The evidence a trid demondtrated that Penncro was often late
in ddivering paychecks to its employees and that the amount of those paychecks was often
incorrect. Employees were frudtrated and quit their employment. For some period of time, the
ar conditioning unit at the fadlity did not work and employees smply stopped coming to work.
The bathrooms a the fadlity did not function properly, providing yet another reason why
employees did not want to work at the facility. On some days, as many as 70 employees would not
show up for a scheduled shift. On other occasions, Penncro was forced to terminate the
employment of lage numbers of employees due to ingtances of employee fraud, such as
improperly crediting the accounts of loca customers and signing in for work and then leaving for
the day only to come back to sgn out of work.

During this period of time, Penncro, though Mr. Croft and Mr. Petri, had daily contact with
Sprint, through Scott Marshall, a Senior Manager of Collections, and Mark Botello, the vendor
manager assgned to the Penncro contract.  Sprint, then, was wel aware of the problems that

Penncro was experiencing at the McAllen fadlity and the parties, beginning as early as May 2002,




began to discuss the number of productive hours that Penncro would actually be able to provide
to Sprint in a given month. Specificaly, Mr. Croft and Mr. Marshall negotiated each month the
number of productive hours that Penncro would be expected to provide to Sprint in that month.
Without exception, Penncro never sought to provide more hours than Sprint was willing or able
to gve it. Rather, Sprint was dways pressng Penncro to increase its saffing levels such that
Penncro could provide additiond hours to Sprint. At the same time, however, Sprint did not need
Penncro to provide 80,625 productive hours in the early months of the contract because Sprint's
cdl volume was not high enough to mandate that number of productive hours.

Despite Sprint’s contractua obligation to pay Penncro for a minimum of 80,625 productive
hours each month, Sprint never paid Penncro for 80,625 productive hours in any month. Penncro,
however, never billed Sprint for 80,625 productive hours and never complained that Sprint did not
pay Penncro for 80,625 productive hours. As explaned by Paul Crowley, Penncro's CEO,
Penncro did not hill Sprint for 80,625 hours or complan about Sprint's falure to pay for the
guaranteed number of hours because the parties were in the early stages of the contract, he did not
want to “cause a problem” with the project and he fully expected Sprint to meet its obligation over
the course of the three-year contract. Smilarly, despite Penncro’'s contractua obligation to
mantan gaffing levels sufficient to provide 80,625 productive hours per month, Penncro never
provided that number of hours to Sprint. Sprint did not complain that Penncro was not providing
80,625 productive hours per month (in fact, Sprint's cdl volume was not high enough such that
Sprint would have had 80,625 productive hours worth of work for Penncro even if Penncro had

been adle to provide it) and, instead, sought input from Penncro each month on the number of
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productive hours that Penncro would be able to provide in light of its peformance problems. In
late September 2002, Mr. Botello sent an email to Mr. Croft and Mr. Petri notifying them that
Sprint, effective October 1, 2002, was going to reduce the number of FTEs to 350 FTEs, or the
equivdlent of 56,437.5 productive hours per month, based on “lower than expected cal volume”
Penncro did not object to this reduction. In fact, the reduction was condstent with the average
number of hours that Penncro was able to provide based on its staffing levels.

The competitive evauation process began in October 2002 and Penncro’'s performance
began to improve. By this time, Penncro had hired additiona administrative gaff, including human
resources personnd. Moreover, the passage of time resulted in an increase in the experience leved
of Penncro’'s employees. Mr. Croft dso implemented an action plan to address many of the
performance-related problems Penncro was experiencing a the McAllen fadlity. For example,
qudity monitoring was a dgnificat pat of the action plan. Penncro began monitoring the
collections cdls of its employees and then giving those employees feedback and coaching. While
the action plan had a pogtive impact on the performance of the McAllen facility, that impact was
negated in lae 2002 when Mr. Crowley hired a new person to manage Penncro's qudity
depatment and she decided to immediady cease dl qudity monitoring at the McAllen facility.
At that point, Penncro agan saw a dedine in its peformance a the McAllen fadlity. Morever,
while Penncro had managed to control many of its employeerdated problems, Penncro dill
experienced daffing problems into 2003, including an ongoing problem of employees not showing
up for work and Penncro's falure to schedule enough employees to handle the anticipated cdl

volume. By ealy January 2003, Penncro only employed 319 employees a the McAllen facility,




anumber that, by Penncro’s own admission, was “dangeroudy low.”

On January 17, 2003, Sprint provided Penncro with written notice that it was terminating
the Contract Order pursuant to a provison in Attachment A which dlowed Sprint to terminate the
contract if Penncro was “in 3rd place for 6 months or more consecutively” as compared to the
other suppliers in the competitive evauation process* The parties then initiated the three-month
ramp down period during which time Penncro’'s productive hours were gradualy reduced until the
end of May 2003 a which time Penncro no longer provided first-party inbound collections
sarvices for Sprint.  During the ramp down period, Penncro’s performance improved sgnificantly
and it was aile to meet Sprint's expectations in teems of the KPIs. Penncro’'s ability to meet
Sprint’s performance gods during this period was lagdy dependent on the fact that Penncro's call
volume decreased dgnificantly during the ramp down period, but was dso due to the gradua
increase in experience level of Penncro's employees and the fact that Penncro was smply doing
a better job of managing the McAllen fadlity. At the end of May 2003, the ramp down period
came to a close and Penncro ceased al first-party inbound collections work for Sprint.

After Sprint terminated the Contract Order, Penncro secured additional business for its
McAllen fadlity. Specifically, Penncro obtained a third-party outbound collections contract with
Sorint as wel as collections contracts with AT&T and a large utility company.® John Griffin,

Penncro's Assisant Vice Presdent of Busness Deveopment, began <olidting the Sprint

“Asthe court has previoudy concluded in ruling on Penncro’s motion for summary
judgment, Sprint’s termination was in breach of the terms of the Contract Order.

°For an explanation of third-party outbound collections work, see supra note 2.
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outbound work in early January 2003 when he responded to a Request for Proposal (RFP) issued
by Sprint.  Penncro was awarded the contract severa months later. Conflicting testimony was
presented as to the reasons why Penncro recelved the outbound work from Sprint. Penncro’'s
evidence suggested that Sprint awarded the contract to Penncro because of Penncro’s improved
performance during the ramp down period and Mr. Griffin's efforts to secure the work. Scott
Marshdl, however, tedified tha he “pulled some dgrings interndly” with the individuds who
manage the third-party work as a “persona favor” to Mr. Croft once the first-party work was
terminated and that Mr. Griffin had nothing to do with the decison to give the work to Penncro.
Mr. Marshall also denied that Penncro’'s performance during the ramp down period played a part
in the decison to award the third-party work to Penncro. According to Mr. Marshall, he and Mr.
Croft had become friends during their working relationship and, upon notification of the contract
termination, Mr. Croft asked Mr. Marshdl to help him secure some third-party work for the
McAllen fadlity. Mr. Marshdl, who felt bad for Mr. Croft that the contract had been terminated,
agreed to do so and ultimady made a recommendation to Michad Bray, who a the time was
Sprint's Vice Presdent of Recelvables Management. Mr. Bray testified that he approved the
decision to send the work to Penncro based on Mr. Marshall’ s recommendation.

The court is ultimatdy persuaded by the testimony of Mr. Marshdl, whom the court found
highly credible, and finds that Sprint would not have awarded the third-party work to Penncro but
for the termination of the first-party contract. In fact, Mr. Marshdl tedtified that Sprint smply
would not have given the third-party work to Penncro if Penncro were ill doing the first-party

work. As explained by Mr. Marshdl, Penncro did not have the capacity in the McAllen facility to
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do additiond work while 4ill performing the fird-party contract and, more ggnificantly, Sprint
and Penncro were having “more than a difficult time having to focus on the first party” work such
that Mr. Marshdl could not “imagine giving them the third party [work] to try to manage as well.”
The court is convinced that Sprint would not have awarded the third-party work to Penncro at the
same time that Penncro was performing the firgt-party work in the light of Penncro's struggle to
meet its goal's with respect to the first-party work.®

The court is adso pesuaded that Penncro redized an incrementa net profit of
$1,145,250.00 from the Sprint outbound work. Although Mr. Crowley tedtified during his direct
examindion that Penncro did not redize a profit from the third-party work, his testimony was not
supported by finendd datements or any other evidence. Moreover, on cross-examination Mr.
Crowley admitted that he had no reason to disagree with records indicating that Penncro earned
$2.75 million in revenue from the third-party work. In addition, James LaSda, Penncro’'s chief
fineancid officer, tacitly conceded that Penncro earned a profit from the third-party work on an

incrementd basis.  In that regard, when asked during his examination whether Penncro “made

®Mr. Bray also testified on cross-examination that Penncro received the third-party
work because of Penncro’s solid performance during the ramp down period. Penncro argues
that Mr. Bray' s tesimony conflicts with Sprint’s argument that Penncro received the third-
party work as adirect result of Sprint’s termination of the first-party work (and, more
specificaly, because Mr. Marshdl felt bad for Mr. Croft and was trying to help him out in light
of the termination of the first-party work). Mr. Bray’s testimony, however, is entirdy
consstent with the court’s conclusion that Penncro would not have received the work but for
the termination of the fird-party contract. That is, the court believes that while Penncro would
not have been awarded the third-party contract if its performance during the ramp down period
had been poor, the decision to award the contract to Penncro was based entirely on Mr.
Marshdl’s desire to “ soften the blow” from the termination of the first-party work.
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money” on the contract, Mr. LaSda asked, “On a net income basis or incrementaly?”  After
Penncro’'s counsd clarified that he was inquiring whether Penncro made money on a net income
bass, Mr. LaSda responded, “On a net income basis it was probably break even or a loss”
uggeding that Penncro earned a profit on an incrementd basis.  This is conggent with the
tetimony of Sprint's expert, Charles E. Finch, who tegtified that based on his review of the
relevant documents, Penncro redized a net incrementd income of $1,145,250.00 from the Sprint
third-party contract.

With respect to Penncro’'s outbound work for AT&T, Mr. Griffin testified that he began
soliciting outbound work from AT&T in November 2002, prior to the termination of the Sprint
first-party inbound contract. At the time he solicited the work, Mr. Griffin proposed to AT&T that
Penncro would do the work a the McAllen faclity because that facility had experienced
collectors working on the Sprint contract who could do AT&T's work seamlesdy in light of that
experience. Penncro was awarded the AT&T work in February 2003, during the ramp down period
on the Sprint contract, and performed the AT&T work at the McAllen facility. The court finds that
Penncro had the physica capacity to do the work a the McAllen feacility regardiess of whether it
was dill peforming the Sprint contract. Without exception, Penncro’'s witnesses testified at trid
that Penncro had the capecity a the McAllen facility to do additional work even while performing
the Sprint firg-party inbound work. In that regard, the McAllen facility was equipped with a tota
of 432 seats and only 300 of those seats were needed for the Sprint contract. McAllen, then, had
an additional 132 seats that were wired for outbound work and which were not being used for the

Sprint contract.
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Nonetheless, the court is persuaded that Penncro would not have been able to perform the
AT&T work but for the termination of the Sprint first-party inbound contract. Regardless of
whether Penncro had sests available for the AT&T work, the court is convinced that Penncro, if
dill peforming the Sorint contract, would not have been able to fill those seats with employees
in light of the ggnificant daffing problems faced by Penncro a the McAllen facility. In ealy
January 2003, Penncro employed only 319 people at the Ste despite its best efforts to maintan
a much higher number to peform the Sprint contract. Penncro was unable to mantan a
competent, reliable workforce large enough to handle the Sprint contract; it is not conceivable that
Penncro would have been able to hire and maintan a sufficient number of employees to do the
AT&T work when it could not achieve the same for the Sprint contract.” The court is dso
persuaded, based on Mr. Finch's tesimony that was undisputed by Penncro, that Penncro redlized

an incrementd net profit of $6,520,222.00 from the Sprint outbound work.

. Conclusions of Law

Having previoudy concluded that Sprint is lidble to Penncro for breach of contract, the

"In finding that Penncro would not have been able to perform the AT& T contract if it
were ill performing the first-party work for Sprint, the court is not persuaded by Sprint’'s
argument that Penncro understood that the M cAllen facility was to be dedicated exclusvely to
Sprint work such that Penncro would not have taken the At& T work but for the termination.
The court believes that if Sprint in fact required a dedicated facility from its collectors, then
the Contract Order would have contained an express provison addressing that issue. Thus,
while the court ultimately finds that Penncro would not have been able to performthe AT& T
work but for the termination of the Sprint work, that finding is based entirdly on Penncro’s
gaffing problems and related performance issues at the McAllen facility and is not based on
the notion that the McAllen facility was dedicated exclusvely to Sprint work.
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court is left with the issue of the amount of damages suffered by Penncro as a result of Sprint's
breach. Ordinarily, contract damages are based upon the injured party’s “expectation interest,” as
measured by

(@ the loss in the vdue to [the injured paty] of the other party’s performance
caused by itsfallure or deficiency, plus

(b) any other loss, induding incidenta or consequentid loss, caused by the breach,
less

(c) any cost or other loss that [the injured party] has avoided by not having to
perform.

Restatement (Second) of Contracts 8§ 347 (1981); accord Source Direct, Inc. v. Mantell, 19 Kan.
App. 2d 399, 408 (1994) (“Expectation damages usudly condst of logt profits plus any incidental
or consequential losses caused by the breach.”); Vanderpool v. Higgs, 10 Kan. App. 2d 1, 3
(1984) (“Contract law protects the expectation interest of contracting parties based on a voluntary
agreement that defines their rdaionship. If a breach occurs, fulfillmet of the expectation interest
gives the non-breaching party the benefit of his bargain, to put him in the postion he would have

been had there been no breach.”); E. Allan Farnsworth, Contracts § 12.9 (2d ed. 1990).

A Lossin Value

The threshold issue the court must resolve in ascertaining the loss in value that Penncro
sudtained as a result of Sprint's breach is whether Sprint, under section C of the Contract Order,
promised to pay Penncro for 80,625 productive hours regardless of whether Sprint actualy called

upon Penncro to provide that number of productive hours. Resolution of this issue, then, turns on
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the court’ s congtruction of the language of section C.

The parties agree that Kansas law gpplies to this dispute pursuant to section 17.6 of the
MSA. Under Kansss law, the construction of a written contract is a matter of law for the court.
O'Bryan v. Columbia Ins. Group, 274 Kan. 572, 577 (2002). A *“cadind rule in the
interpretation of contracts is to ascertain the intention of the parties and to give effect to that
intention if the intention is congstent with lega principles” Hollenbeck v. Household Bank, 250
Kan. 747, 751 (1992). Where a written contract is plain and unambiguous, the court must
interpret the contract solely within its four corners, without regard to extringc or parol evidence.
Clark v. Wallace County Co-op. Equity Exchange, 26 Kan. App. 2d 463, 465 (1999). As an
dement of contractua congtruction, whether an instrument is ambiguous is a question of law for
the court. 1d. A contract is ambiguous if it contains “language of doubtful or conflicting meaning”
based on a reasonable construction of the contract’s language. See Marshall v. Kansas Medical
Mut. Ins. Co., 276 Kan. 97, 111 (2003). Contractual ambiguity appears only when “the application
of pertinent rules of interpretation to the face of the instrument leaves it generaly uncertain which
one of two or more possible meanings is the proper meaning.” Marquis v. State Farm Fire & Cas.
Co., 265 Kan. 317, 324 (1998). Findly, the provisons of a written contract must be interpreted
as a whole rather than in isolation, and dl writings that are pat of the same transaction are
interpreted together. Decatur County Feed Yard, Inc. v. Fahey, 266 Kan. 999, 1005 (1999);
Restatement (Second) of Contracts § 202(2).

With these rules in mind, the court turns to the specific contractud language before it.  In

its entirety, section C of the Contract Order states as follows:
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Supplier agrees to mantan dafing levds a the McAllen, Texas facility a 80,625

productive hours (64,500 for English support and 16,125 Spanish language support)

per month and [Sprint] to pay for 80,625 productive hours per month. These

productive hours are subject to change under the terms and conditions of the

Incentive Program detailed in Attachment A to this Contract Order. Supplier agrees

not to exceed 80,625 productive hours per month without prior written approva by

[Sprint]. In addition Supplier agrees to maintain a ratio of 1 (one) supervisor to 15

(fifteen) FTE, and 1 (one) manager to 5 (five) supervisors. For the purpose of this

ratio one (1) FTE equas 161.25 productive hour [Sic] per month.
Sprint, then, has made an unqudified promise to pay for 80,625 productive hours per month
without regard to whether it actudly caled upon Penncro to provide those hours. Sgnificantly,
section C dates that the productive hours are subject to change as set forth in Attachment A to the
Contract Order. Attachment A, in turn, makes only one reference to a change in productive hours
and cross-references section C of the Contract Order:

In the event that Supplier is in 3rd place for 3 months or more consecutively, or

scores below 100 points for 3 consecutive months, [Sprint] may permanently

reduce the number of productive hours requested of the Supplier by no more than

20%. This reduction will result in a corresponding reduction of the amount of

guaranteed productive hours outlined in Section C of the Contract Order.
This provison expresdy provides that the productive hours referenced in section C are
“guaranteed” productive hours which, of course, supports the court's concluson that section C
unambiguoudly requires Sprint to pay for 80,625 productive hours regardless of whether Sprint
cdled upon Penncro to provide those hours. No other provisons in the MSA, in the Contract
Order or in Attachment A are inconsstent with the court’s interpretation of section C. See In re
Cherokee County, Kansas Health Care Facility Revenue Bonds, 262 Kan. 941, 953 (1997)
(parties intent is not determined by criticd andyss of a single or isolated provison but by

congtruing dl provisons together and in harmony with each other).
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The evidence at trid reflected that Sprint removed the word “guaranteed” from the October
1, 2002 addendum to Attachment A without seeking Penncro’'s consent to the change and without
natifying Penncro of the change. Sprint argued at tria that the removal of the word suggested that
the parties never intended for Sprint to guarantee a certain number of hours. In other words, Sprint
contends that its removad of the word was consgtent with the parties intent such that the court
should congder that evidence in interpreting section C. As explained above, the court cannot,
under Kansas law, consider that evidence as section C is unambiguous. Moreover, while the
remova of the word “guaranteed” in the addendum to Attachment A might support an argument that
the word was migakenly used in the initid Attachment A such that Sprint should be entitled to a
reformation of the Contract Order, Sprint smply never preserved the issue of misteke or
reformation.  Sprint's counsd urged during closng argument that the remova of the word cdearly
suggested that it was mistakenly used in Attachment A, but Sprint never raised this issue in any
pledings a any time throughout the case, including the pretria order® Findly, to the extent
Sprint's remova of the word could be construed as a modificaion of the parties agreement

(assuming, without deciding, that Sprint's unilaterd act could modify the agreement, see Guy Pine,

8print also raised for the firgt time in dlosing argument that whatever the nature of its
obligation under section C, it should be excused from the performance of that obligation by
virtue of Penncro’s prior materid breach of its obligation to maintain saffing levels sufficient
to provide 80,625 productive hours each month. Because thisissue was raised by Sprint for
the firg time a closng argument, the issueiswalved. Wilson v. Muckala, 303 F.3d 1207,
1215 (10th Cir. 2002) (claims, issues, defenses, or theories of damages not included in the
pretria order are waived). Moreover, as explained below, Sprint, through its course of conduct
prior to the termination of the contract, waived Penncro’s breach of its obligation to maintain
the requisite saffing leve.
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Inc. v. Chryder Motors Corp., 201 Kan. 371, 376 (1968) (“One party to a contract cannot
unilaterdly change the terms of the contract.”)), Sprint never argued a any time, not in its
pleadings or even a dosng argument, that this change was a modification of the parties
agreement; it argued only tha this change reflected the parties origind intent a the time the
Contract Order was executed. These arguments, then, are not before the court. Wilson v. Muckala,
303 F.3d 1207, 1215 (10th Cir. 2002) (clams, issues, defenses, or theories of damages not
included in the pretrid order are waived).

Sprint contends that an interpretation of section C which finds that it promised to pay for
a guaranteed number of hours is illogicd in light of tesimony at trid concerning custom in the
industry with respect to a “guaranteed” number of hours and the parties course of conduct (e.g.,
Penncro’'s falure to bill for 80,625 hours and its falure to complain that Sprint had not pad
Penncro for 80,625 hours in any month).® In support of its argument, Sprint urges the court to
look to Redtatement (Second) of Contracts 8§ 202 which “provides for admisson of extringc
evidence’ in the form of trade usage, course of deding and course of performance “in the

interpretation of contracts, regardless of whether any ambiguity is discerned.” 5 Corbin on

*While Sprint urges that any conclusion that it would have promised to pay for a
guaranteed number of hoursis unreasonable and that it would not have done so under any
circumstances, plaintiff’s counsd offered an explanaion during closing argument as to why the
parties may have so bargained—Penncro had invested two million dollars in start-up costs to be
able to perform the contract and surely sought some assurance (through a guaranteed hours
provison) that it would be able to recoup its investment. While no evidence was presented
suggesting that the parties bargained for this provision based on Penncro’s investment (and the
court could not consider such extrinsc evidence even if it had been presented), the court
smply points out that a guaranteed hours provison is not inherently unreasonable in this
gtuation.

19




Contracts § 24.7 at 34-35 (rev. ed. 1998). Asexplained by Farnsworth,

Under the newer, more libera view, championed by Corbin and followed by the

Regtatement Second, the parol evidence rule does not apply a dl to matters of

interpretetion. Integrated and unintegrated agreements are treated dike, and

extringc evidence of prior negotiaions is dways admissble as long as it is used for

the purpose of interpretation. The court need not first determine that the language

isunclear, asit must do under the restrictive view.

See Fansworth, supra, 8 7.12 a 522. The redrictive or “plan meaning” view pemits
congderation of extrindc evidence of trade usage, course of deding and course of performance
“only if the language in the writing is unclear, in the sense of being ambiguous or vague” See id.
§7.12 at 520.

According to Corbin, the plan meaning rule is “whally illogica” as it may exclude proof
of the parties actua intention—a result entirdy incondsent with the cardina rule of contract
interpretation that the purpose of interpretation is to ascertain the intention of the parties. Corbin,
supra, 8 24.7 a 37. Although Corbin notes a “trend toward abolishing the plain meaning rule” id.
§ 24.7 a 39, Kansas has condgtently adhered to the traditional approach in interpreting contracts
under which the court may not consider extringc evidence and must give effect to a contract's
plan meening if the contract’s language is unambiguous, regardiess of what the parties subjectively
thought or intended. See McGinley v. Bank of America, N.A., 279 Kan. 426, 440 (2005) (“The
problem with this argument is that the [documents are clear and unambiguous on their faces.
Accordingly, there is no need to resort to parol evidence, i.e., conduct of a party which might ad

in interpretation of those documents”); Farrell v. General Motors Corp., 249 Kan. 231, 241

(1991) (“If the . . . contract was ambiguous, then the parties conduct would be relevant in
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interpreting the contract. However, because the contract is unambiguous, conduct is not relevant.”
(citation omitted)); Fairlawn Plaza Dev., Inc. v. Fleming Co., 210 Kan. 459, 465 (1972) (“When
language used is clear and unambiguous, the intention of the parties and the meaning of a contract
are to be deduced from the content of the ingrument alone”); Peoples Ice & Fuel Co. v. Dickey
Oil Co., 145 Kan. 351 (1937) (“It is clear that evidence of custom and usage may not be received
to vary or contradict the terms of a contract nor may it be received to make a contract where the
parties had made none.”); Wood v. Ozark Pipeline Co., 142 Kan. 333 (1935) (“where the contract
is cler and unambiguous, courts will not resort to the rule of practica interpretation by the
conduct of the parties’); Hedep v. A-1 Oil & Gas Co., 112 Kan. 661 (1923) (proper office of
usage and custom is to make certain that which is ambiguous, usage and custom cannot be used to
dter the tems of a contract free from ambiguity). Having concluded tha section C is
unambiguous, the court, pursuant to Kansas law, rgects Sprint's invitation to condder extrindc
evidence in interpreting section C.1°

Sprint  attempts to ague an ambiguity where none exids by noting the grammaticd or

typographica error in the first sentence of section C; that is, a verb is missing before the phrase

During the examination of John Stevenson, Penncro objected to the admission of
evidence concerning the parties’ intent as to Sprint’s obligation under section C of the
Contract Order. The court retained those objections under advisement and now sustains those
objections pursuant to the parol evidence rule. As explained below, however, the court
congdersthe parties course of performance in andyzing whether any waiver or modification
of the agreement occurred and concludes thet the parties course of performanceis
nonetheless consistent with the court’ s interpretation of Section C; that is, the parties' course
of performance, contrary to Sprint’s argument, does not reflect that Sprint did not agree to pay
for aguaranteed number of hours.
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“to pay for 80,625 productive hours per month.” According to Sprint, the contract necessarily
requires interpretation by the court (and, thus, is ambiguous) because the court must supply the
missng word. Even Sprint's counsel, however, concedes that the missng verb, without much
question, is “agrees” In any event, “[€]rrors in contracts, which do not create such inconsistency
that the overdl intent of the parties cannot be determined from the four corners of the instrument,
do not result in an ambiguous contract but merely create an incondstency subject to interpretation
by the court consdering the contract as a whole” Sarr v. Union Pacific Railroad Corp., 31 Kan.
App. 2d 906, 909-10 (2003) (ating Brown v. Lang, 234 Kan. 610, 614-15 (1984) (typographical
error in contract does not necessarily render the contract ambiguous)). Because the court’'s ability
to ascertain the intent of the parties from the four corners of the Contract Order is not affected
by the missng word in the fird sentence of section C, the missng word does not render the
contract ambiguous.

Sprint dso urges that the Contract Order is ambiguous because the “Scope of Services’
provison in section A of the Contract Order does not provide for a guaranteed number of
productive hours. However, nothing in the Scope of Services section is inconsgtent with the
court's interpretation of section C and the absence of any language in section A addressing the
issue of Sprint's obligation to pay for 80,625 hours is not reevant, paticularly when Attachment
A expredy provides that the hours are “guaranteed.” The court, then, is not persuaded by this
agument. See Decatur County Feed Yard, Inc. v. Fahey, 266 Kan. 999, 1005 (1999) (the
provisons of a written contract must be interpreted as a whole rather than in isolation, and al

writings that are part of the same transaction are interpreted together).
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Hndly, the court notes the language of section C of the Contract Orders that Sprint
executed with GC Services and RMA. Section C of the Contract Order with GC Services obligates
Sprint to pay GC Services “for up to 48,400 productive hours per month.” Section C of the
Contract Order with RMA obligates Sprint to pay RMA “for 72,600 total productive hours per
month if supplier provides the same” The language of these Contract Orders clearly limits
Sprint’s obligation to pay for only those hours provided by the collector. The court has not
condgdered the language of these contracts in deciding whether the language of section C in the
Contract Order executed by Penncro is unambiguous, it smply highlights the contrasting language
in these Contract Orders to emphasze that Sorint knew precisely how to draft a Contract Order
that did not include a guaranteed number of productive hours but did not draft such an agreement
with Penncro.

Having determined that the Contract Order unambiguoudly requires Sprint to pay for 80,625
productive hours per month regardless of whether Sprint caled upon Penncro to provide those

hours* the court turns to consider whether the parties, at any time, modified that agreement or

MBecause of this conclusion, the court does not need to address the issue of whether
Penncro, during an RFP process initiated by Sprint in 2004 during which al of Sprint’sfirgt-
party collections vendors lowered their rates, would have smilarly lowered itsrates. The
court, then, sustains on relevance grounds Penncro’ s objection to the testimony of John Jones
on thissubject. Evenif the tesimony were somehow deemed relevant, the court is Ssmply not
persuaded that Penncro would have lowered itsratesin light of the bargaining power that
Penncro, unlike the other vendors, enjoyed as aresult of the guaranteed hours provision.

Similarly, the court findsirrdevant Penncro’s evidence that Sprint failed to maintain or
alegedly destroyed documents concerning the poor performance of Penncro’s competing
vendors. Because the court concludes that Sprint guaranteed Penncro 80,625 productive hours
per month, the court does not need to engage in an analysis of Penncro’s performance as
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whether Penncro walved Sprint's breach of its obligation. As Penncro highlights, the MSA
contains both a no-ord-modification clause and a no-ora-waiver clause. Thus, the court first
considers whether any written waivers or modifications to the agreement exit.!?  According to
Sprint, a September 26, 2002 emal messsge from Mark Botdlo to Hunter Croft accompanying
the October 1, 2002 Addendum to Attachment A is sufficient to conditute a written “change
order” pursuant to section 2.5 of the MSA or a written modification of the parties agreement.

That emal, in petinent part, requires Penncro to have the requiste number of employees

compared to other vendorsin an effort to predict what number of productive hours Penncro
would have been able to achieve over the term of the contract for purposes of measuring its
damages. To the extent the court has concluded that Penncro is not entitled to recover
damages for the period leading up to Sprint’s breach, that conclusion is not based on any
comparative performance of other vendors but is based solely on the course of conduct
between Penncro and Sprint and the parties mutua waiver of their respective rights to demand
full performance from the other party during the early stages of the contract. Thus, the court
sugtains Sprint’ s continuing objection on relevance grounds to Penncro’ s evidence at trid
concerning thisissue.

2Modification of the guaranteed hours provision was expresdy permitted in Attachment
A, which permitted Sprint to reduce the number of guaranteed hours “[i]n the event that
Supplier isin 3rd place for 3 months or more consecutively, or scores below 100 points for 3
consecutive months’ in the competitive evauation process. While Sprint does not contend
that this provison was ever satisfied or that it ever attempted to reduce the hours pursuant to
this provison, Sprint’s expert offered an dternative damages ca culation that requires the court
to assume that Sprint would have reduced Penncro’s hours pursuant to this provision at some
point during the term of the contract in light of Penncro’s poor performance. Penncro
objected to this testimony on grounds of relevance and the court retained the objection under
advisement. Regardiess of the formal basis of Penncro’s objection, the court cannot consider
Sprint’ s dternative measure of damages because Sprint did not preserve this particular defense
to damagesin the pretrial order and, thus, it has been waived. Moreover, even if the court were
to consider the testimony concerning an dternative measure of damages, the court issmply
not persuaded that Penncro’s performance over the term of the contract would have supported
areduction of hours pursuant to this provison and, thus, the court would regject the dternative
measure in any event.
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avaladle for cdls that Sprint has forecasted will be needed for each hadf-hour increment. Even
assuming this were a vdid change order or modification to the parties agreement,'® the e-mail
amply does not change or even address the nature of Sprint's obligation to pay for 80,625
productive hours per month. In his email, Mr. Botdlo was smply urging Penncro to step up to
the plate and provide more productive hours by gaffing to Sprint’'s forecasts.  In short, nothing in
Mr. Botdlo's emall modified Sprint's obligation as set forth in section C of the Contract Order.

The evidence does not reved any other possible written wavers or modifications to section
C of the Contract Order.* While Penncro argues that the no-ora-modification-or-waiver clauses
are fatd to any further argument concerning modification or waiver, “it is well settled in Kansas
that ‘the terms of a written contract may be varied, modified, waived, annulled, or wholly set aside
by any subsequently executed contract, whether such subsequently executed contract be in writing
or in parol.”” See Car-X Serv. Systems, Inc. v. Kidd-Heller, 927 F.2d 511, 518 (10th Cir. 1991)
(dting Kansas cases). “This is true even when the written contract contains a provison purporting
to require that subsequent modifications be evidenced by a writing.” 1d. (citing Kansas cases); 8
Corbin on Contracts 8§ 40.13 a 571 (“At common law, an express provison in a written contract

that no rescisson or variation is vdid unless it too is in writing will not invaidate a subsequent

3By itsterms, section 2.5 of the MSA permits Sprint to propose “changes to Services
and Ddliverables provided by Supplier under a particular Contract Order by giving a change
notice to Supplier.” The section does not contemplate changes to Sprint’ s obligations under a
particular Contract Order.

1A s noted earlier, to the extent Sprint’s unilatera removal of the word “ guaranteed” in
the October 1, 2002 Addendum to Attachment A could be deemed a modification, Sprint never
argued at any time during the course of the litigation that this act condtituted a modification of
the parties agreement.
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ora agreement to the contrary.”); Farnsworth, supra, § 7.6 at 493 (same).

Kansas law dso permits parties to wave or modify through thar conduct a provison
requiring that any modifications be in writing. Saddlewood Downs, L.L.C. v. Holland Corp., 33
Kan. App. 2d 185, 194 (2004) (provison in congruction contract that modifications must be in
writing can be avoided by the parties “when their words, acts, or conduct amount to a waiver,
modification, rescission, abrogation, or abandonment of the provison”); Owens v. City of Bartlett,
Labette County, Kansas, 215 Kan. 840, 843 (1974) (dipulation in construction contract that
modifications must be in writing can be avoided by the parties where “thelr words, acts, or conduct
would amount to a waver or modification of such provison®). Typicdly, courts will find that
parties have waved or modified a provison requiring written modifications when the parties have
repeatedly disregarded the provison. See Saddlewood Downs, 33 Kan. App. 2d a 195 (pattern
of digregarding written authorization is a factor in determining whether parties modified or waived
provigon); Owens, 251 Kan. a 845 (where parties repeatedly disregarded the no-ord-
modification clause and contractor routindy submitted itemized Statements for extras which City
paid, clause had been waived or modified). The written waiver and written modification clauses of
the MSA, then, will not preclude a finding of waver or modification in this case if the parties
routindy waved ther rights under the Contract Order or made modifications to the terms of

Contract Order without regard to the clauses requiring that waivers or changes be made in writing.

Here, Sprint contends that, to the extent the Contract Order obligated Sprint to pay Penncro

for 80,625 productive hours per month, Penncro acquiesced to a course of performance under
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the contract in which Sprint paid Penncro for only those productive hours actually provided by
Penncro. See Pretrid Order 8 7.a4 (Penncro “waved any complant about reduction in hours
before February 2003”); see also Sprint's Proposed Findings of Fact 1 15 (“Penncro’s failure to
invoice Sprint for 80,625 hours per month before terminaion reflects, a the very least, a mutud
understanding by the parties that Sprint's obligation would be limited to paying Penncro for the
productive hours it delivered and for which it billed, and a waver on Penncro’'s part of any
contractud entitlement to be pad for 80,625 hours per month regardless of how many hours it
actudly provided.”); Sprint's Concdlusons of Law § 22 (“Penncro waved its right to seek damages
for productive hours not worked, invoiced, or paid.”).  The burden is on Sprint to demonstrate a
walver or modification of the terms of the Contract Order. See Alexander v. Wehkamp, 171 Kan.
285, 289-90 (1951) (burden of proof lies with party arguing that written contract was subsequently
modified); Zenda Grain & Supply Co. v. Farmland Indus., Inc., 20 Kan. App. 2d 728, 745-46
(1995) (argument that party waved its right to recover by continuing contract after knowledge of
breachesis a defense).

Waiver by acceptance of a course of peformance is provided for in comment (g) to
Resatement (Second) of Contracts 8 202, which states that “[w]here it is unreasonable to interpret
the contract in accordance with the course of performance, the conduct of the parties may be
evidence of an agreed modification or of a waver by one paty.” While the court has not found
ay Kansas cases discussng comment (g) to this section of the Restatement, Kansas courts have
recognized that one party to a contract may waive the other party’s breach of its obligation. See,

e.g., Concrete Accessories Co. v. Moses, 32 Kan. App. 2d 1120, 1126-27 (2004) (landlord waived
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his rignt to chdlenge tenant’'s falure to give proper notice under renewd clause where landlord
accepted substantial performance of renewa option); Zenda Grain & Supply Co., 20 Kan. App.
2d a 746 (“Waiver in contract law implies that a party has voluntarily and intentiondly renounced
or given up a known right, or has caused or done some pogtive act or podtive inaction which is
inconggtent with the contractud right.”).

As noted in the factud findings, from May 2002 through the termination of the Contract
Order in January 2003, Penncro billed Sprint each month only for those productive hours that it
actudly provided to Sorint in the previous month. At no time did Penncro bill Sprint for 80,625
productive hours and Penncro never complained that Sprint did not pay Penncro for 80,625
productive hours. As explained by Mr. Crowley, Penncro did not bill Sprint for 80,625 hours or
complain about Sprint’s falure to pay for the guaranteed number of hours because the parties were
in the early stages of the contract, he did not want to “cause a problem” with the project and he
fuly expected Sprint to meet its obligation over the course of the three-year contract. Smilarly,
from May 2002 through the termination of the Contract Order in January 2003, Sprint pad
Penncro’'s invoices each month without objection despite the fact that Penncro was not fulfilling
its obligation under the Contract Order to provide 80,625 productive hours each month or, & a
minmum, to keep its daffing level sufficient to be able to provide that number of productive
hours.

The Kansas Supreme Court anadyzed andogous facts in Crestview Bowl, Inc. v. Womer
Construction Co., 225 Kan. 335 (1979). In that case, two parties—Crestview Bowl as tenant and

Womer Condgtruction as landlord—-entered into a written real estate lease.  1d. at 336. The lease

28




was executed in 1961 and provided for a base ten-year period with an option to extend for two
additiona ten-year periods. Id. a 336-37. Under the terms of the lease, Crestview Bowl was
required to pay monthly rent and, beginning in 1967, any increase in propety taxes. Id. In June
1971, Crestview Bowl exercised its option to extend the lease for another ten years. Id. a 338.
From 1967 through 1974, Crestview Bowl never pad any tax increese and Womer Construction
“chose to remain slent as to the tax increase dause,” in part because Womer Congtruction knew
that Crestview Bowl was experiencing finandd difficulties and was undble to make the additiona
tax payments. Id. at 338, 339. Womer Congtruction never advised Crestview Bowl that taxes had
increased and never advised Crestview Bowl that additional money was due under the terms of the
lease even though it knew that Crestview Bowl had not paid the tax increases. Id. at 338.

In December 1974, Womer Congruction, for the firs time, sought to recover tax liability
due since 1967. Id. Crestview Bowl filed a declaratory judgment action concerning the parties
rights and obligations under the lease. 1d. a 336. The Kansas Supreme Court held that Womer
Congtruction had waved its right to tax incresse payments though the year 1974, but that
Crestview Bowl was lidble for tax increases commencing with the year 1975. Id. a 341. In
concluding that Womer Congtruction had waived the payments prior to 1975, the Kansas Supreme
Court emphasized that Womer Congruction, each month, had accepted renta payments without
any request for additiond payments for the tax increases despite its knowledge that additiona
money was owed. Id.

Applying Crestview Bowl to the facts of this case, the court readily concludes that each

party waved the other party’s breach in the months prior to Sprint's termination of the contract.
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Penncro, despite knowing that it was entitted to payment for a guaranteed number of productive
hours, did not object when Sprint falled to make such payments. Rather, Penncro smply continued
to bill Sprint for only those hours provided by Penncro and continued its efforts to fulfill its own
obligations under the contract-maintaining daffing levds sufficient to provide 80,625 productive
hours should it be called upon by Sprint to do so. Sprint, in turn, knew that Penncro was obligated
to mantan dafing levds auffident to provide 80,625 productive hours and knew that Penncro
was not fufilling this obligation in any month prior to the terminaion of the contract. Despite this
knowledge, Sorint chose to reman gdlent and to compromise with Penncro, on a month-to-month
bass, to reach a productive hour requirement that Sprint's cdl volume necesstated and that
Penncro’s saffing level could handle.

The paties course of peformance in the early stages of the contract, then, does not
suggest that the contract, in fact, did not require Sorint to pay for a guaranteed number of hours;
rather, the parties course of peformance smply reflects the redity faced by both parties in the
ealy months of the contract. Neither party was able to offer the other party full performance.
Penncro could not maintain gaffing levels sufficient to handle 80,625 productive hours and Sprint
did not have the cdl voume aufficdet to necesstate 80,625 productive hours from Penncro even
if Penncro had been able to provide it. Because each party redized that it had little room to
complain about the other’s performance in the early stages, and because both parties hoped and
fuly intended to achieve full performance each month over the course of the contract, the parties
tacitly agreed to ignore each other’s ddficiencies while the parties worked together to achieve

mutud full performance.
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However, precisdy because both parties intended to achieve full performance under the
contract, neither party intended to modify or dter on a permanent bass the other party’s
obligations under the Contract Order. Indeed, the parties course of performance during the early
months of the contract is best explaned by Mr. Crowley, who tedtified that despite his knowledge
that Penncro was entitled to payment for a guaranteed number of hours, Penncro remained dlent
on tha issue because the parties were in the early stages of the contract, Penncro did not want to
cause problems in its working rdationship with Sprint, and Penncro expected Sprint to achieve full
peformance over the course of the contract. Clearly, then, no modification of the parties
obligations was intended. Moreover, the paties mutua waiver of the other’s obligations occurred
on a month-to-month basis, a concluson tha is not only supported by the facts but in line with
section 17.7 of the MSA, which states that the “waiver of a breach of any term or condition of this
Agreement will not condtitute the waiver of any other breach of the same or any other term.”

With respect to Penncro’'s clam for damages, then, Penncro has waived its right to recover
damages for the months from May 2002 through January 2003. For the period from February
2003 through May 2005, the loss in vaue to Penncro of Sprint's performance caused by Sprint's
breach is $53,109,386.00. The court’'s caculation is based on the methodology used by Vincent
Thomas, plantiff's expert, as specificdly detalled in Pantiff's Exhibit 256-a methodology to
which Sprint had no objection aside from Mr. Thomas's assumption that Penncro was entitled to
payment for 80,625 productive hours each month. Because the court concludes that Penncro,
consgent with Mr. Thomas's assumption, was entitted to payment for 80,625 productive hours

per month under the unambiguous tems of the Contract Order, the court concludes that Mr.
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Thomas s methodology is gppropriate.

B. Cost Avoided

In measuring Penncro’s damages, it is appropriate to deduct “any cost . . . that [the injured
paty] has avoided by not having to perform.” See Restatement (Second) of Contracts 8 347(c);
see also E. Allan Farnsworth, Contracts 8§ 8.22 at 667 (2d ed. 1990) (“In calculating damages, a
court will take into account any cost the injured party has avoided as a result of not having to
render any further performance”). While it has not used the phrase “cost avoided,” Kansas has
certanly recognized this principle.  See Lisbon v. Heatcraft, Inc.,, 23 Kan. App. 2d 374, 378-79
(2997) (in breach of contract action, jury was ingructed that measure of damages for terminated
sdes representative was amount of commissons subgitute sdes representative earned  during
remander of contract period less any costs that the terminated sadles representative would have
incurred in securing the sdles).

In determining whether Penncro avoided any cost by not having to render further
performance, the court first consders which party bears the burden of proof on this issue. The
courts that have addressed this issue seem to agree that the burden properly lies with the breaching
paty. See Katz Communications, Inc. v. Evening News Ass'n, 705 F.2d 20, 26 (2d Cir. 1983)
(burden on breaching paty to prove damages should be diminished by the amount of sdaries,
wages, and other overhead or indirect or fixed costs); United States v. Merritt-Meridian
Construction Corp., 2000 WL 272177, a *1-2 (SD.N.Y. Mar. 10, 2000) (burden of proving

“costs avoided” under Restatement (Second) of Contracts § 347 was properly placed on the
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breaching party; the party “seeking to take advantage” of the costs avoided should bear the burden
of proving those costs). The court concludes that Sprint should bear the burden of proof on this
issue but, as will be explained, would come to the same results as to the specific costs avoided by
Penncro regardless of which party bears the burden of proof.

The court begins with the operating expenses that Penncro did not incur as a result of
Sprint's breach. Both parties agree that operating expenses should be deducted from Penncro's
recovery and, in fact, the parties cdculaions of the operating expenses tha Penncro would have
incurred but for the breach are very close. Mr. Thomas concludes that Penncro would have
incurred operating expenses in the amount of 6.3% of the revenues that Penncro would have earned
from the contract; Mr. Hnch, Sprint's expert, concludes that Penncro would have incurred
operating expenses in the amount of 5.4% of revenues that Penncro would have earned from the
contract. The difference between the two cdculaions lies with the particular financia Statements
used by the parties-Mr. Thomas relied on the finandd statements from 2004 and 2005 while Mr.
Finch used the finandd gtatements from 2002 The court concludes that Mr. Thomas's
cdculaion of 6.3% is more appropriate in light of the testimony of Mr. LaSda, Penncro's chief
financid officer, that the financid daements from 2002 for the McAllen facility were not
accurate for a variety of reasons. Indeed, Mr. Thomas tedtified that he relied primarily on the
finencid datement from 2004 and 2005 in cdculding operating expenses because he beieved he

could achieve a more precise cdculation usng those satements.  The court, then, will cdculate

PNeither expert was provided financia statements from 2003 and, as explained by Mr.
LaSda, financid statements were not prepared for the McAllen facility in 2003.
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operating expenses as 6.3% of the revenues Penncro would have earned from the contract but for
the breach.

The parties dso agree that personnel or payroll expenses should be deducted from
Penncro’'s recovery. Mr. Finch calculates that Penncro would have incurred payroll expenses in
the amount of 55% of the revenues Penncro would have earned from the contract. While Mr.
Thomas does not cdculate the payroll expenses as a percentage of revenue and uses a different
methodology to arive a his conduson, his ultimate caculation of payroll expenses congtitutes
goproximately 43% of the revenues Penncro would have earned from the contract. One of the
primary differences between the two cdculaions is that Mr. Finch indudes “spread overhead” as
an dement of payroll expense to be deducted. Indeed, Penncro’'s genera ledger detail for the
McAllen fadility contained a separate line item for “spread overhead’® as an dement of payroll
expense.  Mr. Thomas, in contrast, did not factor spread overhead into his payroll expense
caculation.

The court readily concludes that Penncro’'s spread overhead should not be considered as

a cost of Penncro’'s performance to be deducted from the gross proceeds of the contract in

The evidence at trid demonstrated that this phrase appears as “ spred overhead” in
certain places on the generd ledger detail and as* spread overhead” in other places. Mr. Finch
testified that he had no knowledge of what “spred” overhead might be and that Penncro must
have included this expense on the McAllen ledger for a particular reason. However, “spread”
overhead, as demondtrated at trid, is a phrase that is recognized in the accounting context and
is used to explain the practice of spreading corporate overhead a adivisond leve or, in this
case, assgning a portion of corporate overhead to each of Penncro’sfacilities. Thus, the court
believes that the use of the word “spred” was smply amisspling of “spread” and that “spread
overhead” was the intended entry.

34




determining Penncro’'s damages. In so concluding, the court is persuaded by the reasoning of the
Third Circuit in Vitex Manufacturing Corp. v. Caribtex Corp., 377 F.2d 795 (3rd Cir. 1967):
Although there is authority to the contrary, we fed that the better view is that

normdly, in a dam for logt profits, overhead should be treated as a part of gross

profits and recoverable as damages, and should not be consdered as part of the

sdler's cogts. A number of cases hold that since overhead expenses are not affected

by the performance of the particular contract, there should be no need to deduct

them in computing lost profits. The theory of these cases is that the sdler is

entitled to recover losses incurred and gains prevented in excess of savings made

possble, snce overhead is fixed and nonperformance of the contract produced no

overhead cost savings, no deduction from profits should result.
Id. a 798 (citations omitted). Mr. Finch testified that the spread overhead should be deducted
because, given the magnitude of the Sprint contract in terms of Penncro’'s revenues, “everything
is a varidble cost.” The court disagrees. There is Smply no evidence-only Mr. Finch’s conclusory
satement-that Penncro’s overhead was attributable to or affected by the Sprint contract. Indeed,
Penncro’'s overhead would have remained the same whether or not Penncro and Sprint entered into
the Contract Order and whether or not Penncro provided services to Sprint. Since this overhead
remained congtant, it would be improper to condider it as a cost of Penncro’s performance which
it saved by virtue of not having to perform and therefore to be deducted from the gross proceeds
of the Sprint contract. Seeid.

Mr. Finch aso urges that spread overhead should be deducted because it appeared as a
separate line item in Penncro's genera ledger detall for the McAllen facility and, surely, Penncro
entered the gpecific figures on the ledger detal for a reason. The particular dollar amounts

assgned to McAllen for spread overhead, however, appear to be arbitrary and not inconsstent with

modern accounting principles. As explained by the Third Circuit:
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[Blecause it is useful for planning purposes to alocate a portion of overhead to each
transaction, it does not follow that this dlocate share of fixed overhead should be
conddered a cost factor in the computation of logt profits on individud
transactions. . . .

[1]t mugst be recognized that the pro rata alocation of overhead costs is only

an andytica congtruct. In a smilar manner one could dlocate a pro rata share of

the company’s advertisng cost, taxes and/or chaitable gifts The point is that while

these items dl are pad from the proceeds of the business, they do not normally

bear such a direct rdaionship to any individua transaction to be consdered a cost

in ascertaining logt profits.

Id. a 799. Again, the court is persuaded by the court’s reasoning in Vitex and concludes that it is
not appropriate to deduct this fixed cost in caculating Penncro’'s damages. See Jetz Serv. Co. v.
Slina Properties, 19 Kan. App. 144, 153 (1993) (“Fixed expenses or overhead are the
continuous expenses of the business, irrespective of the outlay on a particular contract . . . [and]
are not deducted when computing lost profits.”).

Mr. Finch tedtified that his payroll expense calculation would be about 7% lower if he did
not factor spread overhead into the calculation. In other words, once spread overhead is removed
from the caculation, Mr. Finch caculates that Penncro would have incurred payroll expenses in
the amount of 48% (7% lower than his intid caculation of 55%) of the revenues Penncro would
have earned from the contract, bringing him closer to Mr. Thomas's caculation of 43% of
revenues.  Another difference between the two cdculations is that Mr. Thomas essentidly
cdculates Penncro’'s payroll expense per productive hour paid by Sprint. That is, Penncro received
$22.00 from Sprint per productive hour and, according to Mr. Thomas, $9.10 of that $22.00 was

gent by Penncro in personnd costs.  Mr. Thomas's cdculaion, then, does not reflect what

Penncro actudly paid its employees (i.e., for dl time that an employee was “on the clock,”
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induding breaks) but reflects only “productive’” time spent by its employees (i.e., avaldble time
tdk time hold time and wrap-up time) spent by a Penncro employee. In contrast, Mr. Finch's
payroll expense cdculaion captures the hours that Penncro’'s employees actuadly worked as
opposed to only those hours for which Sorint paid Penncro.  The court easly concludes that Mr.

Finch's approach on this issue is sound and accurately reflects the actual cost avoided by Penncro.

According to Mr. Fnch, Mr. Thomas's payroll expense cdculation would be 2% to 4%
higher if it had reflected the actua hours worked by Penncro employees which would bring Mr.
Thomas's payroll expense caculation to 45% to 47% (within a few percentage points of Mr.
Finch's cdculation of 48%) of the revenues Penncro would have earned from the Sprint contract.
The only remaning difference of any dgnificance between the caculaions of the parties is that
Mr. Finch's cdculation reflects sdaries pad to the dte director of the McAllen fadlity as wdl
as additional human resources personnd and IT support personne employed a the McAllen
fadlity. Mr. Thomas did not include these sdaries based on his opinion that those employees
would be employed at the facility regardless of whether Sprint terminated the contract and, thus,
the sdaries were &in to fixed costs. The court is persuaded that the sdary paid by Penncro for
a McAllen gte director is a fixed cost such that it is not appropriate to indude that salary in a
payroll expense cdculation, but that additiond human resources and IT support personnel were
required in light of the magnitude of the Sprint contract such that Penncro would have incurred
additional costs (by having to mantan additiond adminidrative support gaff) if it had continued

to perform the Sprint contract and if it had been providing 80,625 productive hours per month.
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Ultimatdy, then, the court believes that a calculation for payroll expenses representing 47% of
the revenues Penncro would have received from the contract is an accurate estimation of the costs
Penncro would have incurred.

Findly, Sprint contends that the court should deduct as a cost of Penncro’s performance
compensation that Penncro pad to its officers because, according to Sprint's expert, the
compensation varied directly with the revenue from the Sprint contract; that is, the compensation
pad to officers increased as revenues from the Sprint contract increased. Mr. Finch’s observation,
however, amply reflects the nature of Penncro’s status as a Subchapter S corporation.  Subchapter
S corporations do not retan profits or losses but pass them to thar shareholders every year.
Capital Video Corp. v. C.I.R, 311 F.3d 458, 466-67 (1st Cir. 2002)."” The loss of the Sprint
contract, then, would have negatively affected Penncro’s profits which, in turn, negatively affected
the compensation of the shareholders as a result of the passthrough nature of S corporation status.
See Cabintaxi Corp. v. C.I.R, 63 F.3d 614, 615 (7th Cir. 1995) (Subchapter S corporation’s
losses flow through to shareholders). Thus, contrary to Mr. Finch's testimony, Penncro will not
receive a windfal if it recovers lost profits without a deduction for amounts it would have paid in
increased officer compensation because the increased compensation would have flowed directly
from the profits themsdves, not as an additional cost incurred by Penncro. The court, then,
declines to deduct officer compensation as a cost of Penncro’s performance.

In sum, then, Penncro has saved operating expenses of $3,345,891.00 (or, 6.3% of

"No evidence was presented that any contracts, agreements or board resolutions existed
which expressly tied officer compensation to revenues earned from the Sprint contract.
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$53,109,386.00) by not having to perform its obligations under the Contract Order and Penncro
has saved payroll expenses of $24,961,411.00 (or, 47% of $53,109,386.00) by not having to
perform its obligaions under the Contract Order. The court will deduct from the loss in vaue

sustained by Penncro atotal of $28,307,302.00 as cost avoided by not having to perform.

C. Loss Avoided

In measuring Penncro’s damages, it is aso gppropriate to deduct “any loss that [the injured
paty] has avoided by not having to peform.” See Restatement (Second) of Contracts 8 347(c);
see also E. Allan Farnsworth, Contracts 8§ 8.22 at 667 (2d ed. 1990) (“In cdculating damages, a
court will take into account . . . any loss [the injured party] has avoided by realocating any
resources that were salvageable”). Kansas courts have recognized this principle. See Jetz Serv.
Co. v. Slina Properties, 19 Kan. App. 144, 149 (1993) (“[G]ans which were . . . received by the
nondefaulting party by entering into another contract or transaction should be used in reducing
damages caused by a breach of contract promise only where the breach gave rise to the opportunity
to enter into those contracts or transactions”) (quotation omitted) (applying “lost volume’ rule
to provider of services outsde UCC context); Wichita Fed. Sav. & Loan Ass'n v. Black, 245 Kan.
523, 540-41 (1989) (“[W]here the defendant’'s . . . breach of contract causes damages, but aso
operates directly to confer some benefit upon the plantiff, the plantiff’s clam for damages may
be diminished by the amount of the bendfit recaived.”) (quoting Macon-Bibb, Etc. v. Tuttle/White
Constructors, Inc., 530 F. Supp. 1048, 1055 (M.D. Ga. 1981)), superseded by statute on other

grounds as recognized in Resolution Trust Corp. v. Fleischer, 257 Kan. 360, 362-63 (1995).
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While there is very litle authority addressing the issue of which party bears the burden of
proof on whether Penncro has avoided any losses as a result of Sprint's breach, the parties in this
case have agreed that the issue is akin to an offset against Penncro’s damages such that the burden
of proof lies with Sprint. See Wichita Fed. Sav. & Loan Ass'n, 245 Kan. a 541 (refering to the
concept of loss avoided as an “offset theory”).2® The Third Circuit has held that the breaching party
in the lot voume sdler context has the burden of proving both actud mitigation and potentia
mitigation. See Storage Tech. Corp. v. Trust Co. of New Jersey, 842 F.2d 54, 57 (3rd Cir. 1988).
The Restatement dso suggests that the burden of proof is on the breaching party to establish in the
lot voume oHler context that the other paty would not have undertaken the subsequent
transaction but for the breach. See Restatement (Second) of Contracts 8§ 347, cnt. f, illus 16.
Other authorities have recognized the broader principle that the breaching party has the burden of
proving successfu mitigetion efforts.  See Hodge v. Evans Fin. Corp., 823 F.2d 559, 569 (D.C.
Cir. 1987) (employer bears the burden of proving that terminated employee obtaned a substitute
job and is therefore chargeable with the income he obtained); 3 Dan B. Dobbs, Law of Remedies
8§ 126 a 128 (2d ed. 1993) (defendant bears burden of establishing that it is entitted “to dam a
credit for any actuad gans the plantiff receives in transactions that are substituted for the contract
breached by the defendant”).

The court is convinced that the burden of proof is on Sprint to establish that Penncro has

avoided loss.  Ultimately, however, this concluson has little consequence because, regardliess of

B3print identifies the |oss avoided issue as an affirmative defense in the pretria order.

40




which party bears the burden, the court is persuaded by Sprint's evidence, as explained in the
factud findings that Penncro would not have been adle to perform the Sprint third-party contract,
the AT&T outbound collections work or any other collections work but for the termination of the
Sprint first-party inbound contract. Thus, the court deducts from Penncro’s lost gross revenues
the amount of $1,145,250.00, which is the net incrementa income Penncro redlized on the Sprint
third-party contract. Similarly, the court deducts from Penncro’'s lost gross revenues the amount
of $6,520,222.00, which is the net incrementa income Penncro redized on the AT&T work and
other collections work at the McAllen facility during the term of the Contract Order. In totd,

then, the court will deduct $7,665,472.00 as loss avoided by Penncro.

D. Prejudgment Interest

Prgudgment interest in a diverdty action is a substantive matter governed by dtate law.
Hofer v. Unum Life Ins. Co. of Am., 441 F.3d 872, 878 (10th Cir. 2006) (citing Webco Indus., Inc.
v. Thermatool Corp., 278 F.3d 1120, 1134 (10th Cir. 2002)). In Kansas, prgudgment interest
is governed by K.SA. § 16-201. Id. (ating Miller v. Botwin, 258 Kan. 108, 899 P.2d 1004, 1011
(1995)). That statute provides:

Creditors shdl be dlowed to recelve interest at the rate of ten percent per annum,
when no other rate of interest is agreed upon, for any money after it becomes due
for money let or money due on settlement of account, from the day of liquidating
the account and ascertaining the balance; for money received for the use of another
and retained without the owner’s knowledge of the receipt; for money due and
withhdd by an unreasonable and vexaious delay of payment or settlement of
accounts, for al other money due and to become due for the forbearance of
payment whereof an express promise to pay interest has been made; and for money
due from corporations and individuds to ther dally or monthly employees, from
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and &fter the end of each month, unless paid within fifteen days theresfter.

Id. a 878-79 (quating Kan. Stat. Ann. 8 16-201). In essence, prejudgment interest is alowed on
“liquidated” dams and a dam becomes liquidated “when both the amount due and the date on
which it is due are fixed and cetan, or when the same become ddfinitdy ascertainable by
mathematicd computation.” Id. a 880 (quating Green Constr. Co. v. Kansas Power & Light Co.,
1 F.3d 1005, 1010 (10th Cir. 1993) (quoting Plains Res.,, Inc. v. Gable, 235 Kan. 580, 682 P.2d
653, 657 (1984))).

The court concludes that prgudgment interest is not appropriate in this case because
Penncro’'s damages were not liquidated.  Sgnificantly, the court was required to find facts and
make cdculaions concerning whether Penncro, as a result of Sprint's breach, had avoided any
costs that it would have incurred had Sprint not breached the Contract Order. In such
circumgtances, the court cannot conclude that the amount due was liquidated. See Lisbon v.
Heatcraft, Inc.,, 23 Kan. App. 2d 374, 378-79 (1997) (where jury was instructed that measure of
damages for terminated sdes representative was amount of commissions subditute sales
representative earned during remainder of contract period less any cods that the terminated sdes
representative would have incurred in securing the sales, damages not liquidated until jury decided
if any costs exised which would be deducted from commissions); see also Employers
Reinsurance Corp. v. Mid-Continent Cas. Co., 358 F.3d 757, 774 (10th Cir. 2004) (interpreting
gmilar Oklahoma statute to preclude an award of prgudgment interest “when a factud finding
mugt be made to determine the precise anount of damages’); Lee Builders, Inc. v. Farm Bureau

Mut. Ins. Co., 33 Kan. App. 2d 504, 516 (2005) (“When the amount of damages is not finaly
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determined until the jury makes the requidte factuad determination, prgudgment interest cannot
be awarded.”).

The court may, in its discretion, award prgudgment interest “on an unliquidated clam when
a party has had use of the money, the opposing party has been deprived of that use, and the order
is necessary to award ful compensation.” See Kansas Baptist Convention v. Mesa Operating
Ltd. Partnership, 258 Kan. 226, 242 (1995). In this case, the court does not believe that
prgudgment interest must be awarded to achieve ful compensation. In fact, the court believes that
its award of damages more than adequatdly compensates Penncro for Sprint’s breach of the
Contract Order.

For the foregoing reasons, the court dedlines to award prgudgment interest in this casel®

E. Attorneys fees

The find issue before the court is Penncro’s request for attorney’s fees pursuant to section
16.5 of the MSA, which provides that the “prevaling party” in any forma dispute will be entitled
to “reasonable attorney’s fees and costs, including reasonable expert fees and costs” The court

assumes at this juncture that Sprint does not dispute Penncro's entitlement to fees under this

¥Prior to trid, Sprint filed amotion in limine seeking to preclude Penncro from
presenting any evidence relaing to Penncro’s entitlement to prgudgment interest. In large
part, the court denied the motion. The court, however, granted the motion to the extent
Penncro asserted that the court should award prejudgment interest based solely on the alleged
vexatiousness of Sprint’s conduct. In brief, the court concluded that Sprint’s conduct, as
dleged by Penncro, smply did not rise to the level of vexatiousness. The court, then, need not
address that issue here.

43




section?®  Although Loca Rule 54.2 applies by its terms to  dtatutory attorneys fees, Penncro is
directed to comply with the procedures set forth in Loca Rule 54.2, induding the provison for

consultation between the parties, to fadilitate an award of fees to Penncro. See D. Kan. R 54.2.

[11.  Summary of Calculation of Damages

Based on the foregoing findings of fact and conclusions of law, the court awards Penncro
damages in the amount of $17,136,612.00. This figure represents Penncro’'s lost contractual
revenues of $53,109,386.00; less $28,307,302.00 in cost avoided by Penncro by not having to

perform; less $7,665,472.00 in loss avoided by Penncro.

IT IS THEREFORE ORDERED BY THE COURT THAT judgment be entered in favor

of plaintiff Penncro Associates, Inc. againgt defendant Sprint Spectrum L.P. d/b/a Sprint PCS in

the amount of $17,136,612.00 on its claim for breach of contract.

IT ISSO ORDERED.

2The MSA aso providesthat if the prevailing party “rejected awritten settlement offer
that exceeds its recovery, the offering party will be entitled to its reasonable atorney’ s fees
and costs” Inthe pretrid order, Sprint has preserved a clam for atorney’ s fees under this
provison of section 16.5. Whileit is not clear from the record whether it would be entitled to
pursue fees under this provison in light of Penncro’s recovery, the court’ s discussion of the
procedure that Penncro should follow to recover itsfeesis not intended to foreclose Sprint
from pursuing its fees under this provison if the facts support it.
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Dated this15th day of May, 2006, at Kansas City, Kansss.

5/ John W. Lungstrum

John W. Lungstrum
United States Digtrict Judge
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