IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

ROBERT C. LAGERSTROM,

Plaintiff,
CIVIL ACTION
V.
No. 04-2517-KHV
NORMAN Y. MINETA,

Defendant.
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MEMORANDUM AND ORDER

Robert C. Lagerstromfiled suit against Norman'Y. Mineta, Secretary of the United States Department
of Trangportation, dleging age discrimination in the hiring of ar traffic controllers. This matter is before the

Court onDefendant’ sMotionTo DismissCertain Claims (Doc. #17) filed May 25, 2005 and Raintiff’sMotion

For Leave To File A Surreply (Doc. #18) filed June 8, 2005. For reasons stated below, the Court sustains

defendant’s motion to dismissin part.!

Factual Background

FAantiff’s complaint aleges the following facts
Pantiff is 62 years of age. 1n 1993, plaintiff goplied for a postion as an arr traffic controller with the

United States Department of Transportation/ Federa AviaionAdminigration(*FAA”). On August 19, 2003,

! Faintiff seeks leave to file asurreply so that he can further explain how the continuing violaion
doctrine applies to his case. Because plantiff appears pro se and his surreply does not introduce new
arguments, the Court sugtains his motion for leave to file asurreply.

Paintiff does not oppose defendant’s motion to dismiss his clam for liquidated damages. The Court
therefore sustains defendant’ s motion on that claim.




plaintiff learned that earlier in 2003, the FAA had hired air traffic controllers for the Kansas City Air Route
Trefic Control Center (*ARTCC”) in Olathe, Kansas. On September 26, 2003, plaintiff initiated an
adminigrative complaint with the FAA, dleging that it had discriminated againgt him based on age when it
selected other gpplicantsin 2003. On July 29, 2004, the EEOC issued aright to sue letter.

On October 19, 2004, plantiff filed suit againgt defendant, dleging age discrimination in the hiring of
arr traffic controllers for the Kansas City ARTCCin2003. Defendant’s motion seeksto dismissthoseclams
which sem from FAA hiring decisons that do not fal within 45 days of the date when plantiff contacted the
EEQC, i.e. from August 12 through September 26, 2003.

Standards For Motions To Dismiss Under Rule 12(b)(6)

A Rule 12(b)(6) motion should not be granted unless “it gppears beyond doubt that the plaintiff can

prove no set of facts in support of his dam which would entitte him to relief.” GEF Corp. v. Associated

Wholesdle Grocers, Inc., 130 F.3d 1381, 1384 (10th Cir. 1997) (quoting Conley v. Gibson, 355 U.S. 41,

45-46 (1957)). The Court accepts astrue al well-pleaded factud dlegations in the complaint and draws dl
reasonable inferencesfromthosefactsinfavor of plantiff. See Shaw v. Vadez 819 F.2d 965, 968 (10th Cir.
1987). In reviewing the sufficiency of plaintiff’s complaint, the issue is not whether plaintiff will preval, but

whether plantiff is entitled to offer evidenceto support hisdams. See Scheuer v. Rhodes, 416 U.S. 232, 236

(1974). Although plaintiff need not precisely state each dement of hisdams, he must plead minimd factud
dlegations onthose materid dements that must be proved. See Hdl v. Bdlmon 935 F.2d 1106, 1110 (10th
Cir. 1991).

Analysis

Asanapplicant for afederd job, plantiff had to bring acomplaint of age discriminaionto the attention




of an EEO counsdlor a the FAA within 45 days of the conduct giving rise to the complaint.? 29 C.F.R.
§ 1614.105(a)(1). A federd gpplicant’stotd falure to file an adminidrative chargeis ajurisdictiond bar to

suit in federal court. 29 U.S.C. § 626(d); see Szovav. Nat'l Ingt. of Stds. & Tech., 282 F.3d 1320, 1325

(10th Cir. 2002) (Title VI1); Jones v. Runyon, 91 F.3d 1398, 1399 (10th Cir. 1996) (Title VII); see also

Foster v. Ruhrpumpen, Inc., 365 F.3d 1191, 1195 n.1 (10th Cir. 2004) (Title VIl cases on adminigrative

exhaugtion apply to ADEA actions). On the other hand, a federa applicant’s falure to file a timey
adminidrative charge under 29 C.F.R. 8 1614.105(a)(1) isnot ajurisdictiond bar to suit. See Walker v. Saint

Anthony’ sMed. Ctr., 881 F.2d 554, 556-57 (8thCir. 1989) (ADEA); see also Sizova, 282 F.3d at 1324-26

(Tide VI1). Instead, the 45-day time limit is a condition precedent to filing suit whichfunctions likea statute of
limitations and is subject to waiver, estoppel and equitable tolling. See Walker, 881 F.2d at 556-57; seeds0
Modey v. Pena, 100 F.3d 1515, 1518 (10th Cir. 1996) (Title VII). In particular, the agency or the EEOC
ghdl extend the 45-day time limit whenanindividud showsthat he or she was not natified of the time limits and
was not otherwise aware of them, that he or she did not know and reasonably should not have known that the
discriminatory metter or personnel action occurred, that despite due diligence he or she was prevented by
circumstances beyond his or her control from contacting the counsel or within the time limits, or other reasons
considered sufficient by the agency or the EEOC. 29 C.F.R. § 1614.105(a)(2); see 29 C.F.R. §1614.604(c)
(45-day time limit subject to waiver, estoppe and equitable tolling).

Defendant argues that except for FAA hiring decisons between August 12 and September 26, 2003,

2 Alternatively, plaintiff could have brought suit directly in federal court so long as he gave the
EEOC natice of his intent to sue within 180 days of the aleged discriminatory act and then waited 30 days
beforefilingthe action. Jonesv. Runyon, 32 F.3d 1454, 1455 (10th Cir. 1994). Paintiff did not choose this
dterndive action.




plaintiff has not exhausted adminigtrative remedies. Inhisoppostion brief, plaintiff tatesthat he chalengesonly
those hiring decisons which he first discovered on August 19, 2003 and al subsequent hiring decisons at the

Kansas City ARTCC inOlathe, Kansas. See Rantiff’sResponse To Defendant’ sMotion To DismissCertain

Clams (Doc. #16) filed May 12, 2005 at 1. In hiscomplaint, plantiff aleges that on August 19, 2003, he
learned that defendant made certain discriminatory sdections in 2003 at the Kansas City ARTCC in Olathe,

Kansas. See Civil Complaint (Doc. #1) filed October 19, 2004 1 12. Paintiff’s complaint attempts to

chdlenge dl FAA hiring decisons since January 1, 2003 at that fecility.
Analysis

FAA Hiring Decisons Between January 1 And August 11, 2003

Asto hiring decisions between January 1 and August 11, 2003, defendant argues that plaintiff has not
exhaugted adminigtrative remedies. Liberdly construed, plaintiff’s complaint alegesthat the 45-day deadline
to contact an EEO counsdlor should be equitably tolled because he did not learn of the 2003 hiring decisons
until August 11, 2003. For pleading purposes, federd rules do not require plaintiff to plead with particul arity
facts which demonstrate compliance with conditions precedent. Instead, “it is sufficient to aver generdly that
all conditions precedent have been performed or have occurred.” Fed. R. Civ. P. 9(c).

Fantiff dlegesthat on August 19, 2003, he learned of the FAA’ shiring decisons in 2003 and that he
initiated a timely adminigrative complaint based onthose decisons. Thisgenerd dlegation satisfiesthe pleading

requirement set forth in Rule 9(c), and it is sufficient to withstand amotionto dismiss. See Schmitt v. Beverly

Hedth & Rehab. Serv., Inc., 962 F. Supp. 1379, 1383 (D. Kan. 1997) (generd dlegation that plaintiff has

satisfied conditions precedent to filing Title VII daim is sufficient on motion to dismiss); Jackson v. Seaboard

Coast LineR. Co., 678 F.2d 992, 1010 (11th Cir. 1982) (plaintiff must only dlege generdly that dl conditions

4




precedent have been fulfilled). Defendant disputes the factua vdidity of plantiff’'s generd averment that his
complant is timey by relying on matters outsde the pleadings. The Court, however, may not consider such

matters on amotion to dismiss. See Jacobsen v. Deseret Book Co., 287 F.3d 936, 941 (10th Cir.), cert.

denied, 537 U.S. 1066 (2002).3
. FAA Hiring Decisions After September 26, 2003

Faintiff has not filed an adminidrative complaint asto FAA hiring decisions after September 26, 2003.
Asto those decisions, the Court lacks subject matter jurisdiction over plaintiff’sclams. 29 U.S.C. § 626(d)
(no ADEA action may be commenced until 60 days after charge hasbeenfiled withEEOC); see Szova, 282
F.3d at 1325 (Title VII); Jones, 91 F.3d at 1399 (Title VI1); see dso Foster, 365 F.3d at 1195 n.1 (Title VII
cases on adminigraive exhaustion also gpply to ADEA actions). Plantiff goparently argues that under the
continuing violaion doctrine, he may chalenge FAA hiring decisons after the 45-day period identified by

defendants. Plantiff’ srelianceon the continuing violationdoctrine ismisplaced. InN ationa Railroad Passenger

Corp. v. Morgan, 536 U.S. 101 (2002), the Supreme Court abrogated the continuing violation doctrine as

previoudy appliedtodamsof discriminatory or retaiatory actions by employers. Martinezv. Potter, 347 F.3d

1208, 1210. The continuing violation doctrine has been replaced by the requirement that “each discrete

3 The Court declines to consider defendant’s motion to dismiss as a motion for summary

judgment because plantiff did not have notice and the parties have not fully developed the factua issues
surrounding the equitable tolling issue. Federd courts have typicaly extended equitable relief only sparingly.
Irwinv. Dep't of Veterans Affars 498 U.S. 89, 96 (1990). In generd, plantiff’s untimely contact with an
EEO counsdor may only be equitably tolled if defendant actively deceived him or prevented him, in some
extraordinary way, from assarting his rights. Montoya v. Chao, 296 F.3d 952, 957-58 (10th Cir. 2002)
(discussing equitable talling for Title VI daims); Hulsey v. Kmart, Inc., 43 F.3d 555, 557 (10th Cir. 1994)
(discussing equitable talling for ADEA cdams). Flantiff may have a difficult burden to show that equiteble
talling gppliesinthis case. Onamoation to dismiss, however, the Court must assume the truth of the alegations
in plaintiff’s complant.




incident of suchtrestment congtitutesitsown ‘unlavful employment practice’ for whichadminigtrativeremedies
mugt be exhausted.” 1d. (quoting Morgan, 536 U.S. a 114). Accordingly, plaintiff must file a separate
adminidrative complant for subsequent discrete incidents of discrimination such as hiring decisons. Because
plaintiff has not filed an adminigtrative complaint for FAA hiring decisions after September 26, 2003, the Court
must dismiss any claim based on such decisions?

IT ISTHEREFORE ORDERED that Defendant’ s Mation To Dismiss Certain Claims (Doc. #7)

filed May 5, 2005 be and hereby is SUSTAINED in part. Defendant’s motion is sustained asto plaintiff’s
claims based onFAA hiring decisons after September 26, 2003 and plaintiff’s clam for liquidated damages.
Defendant’ s motion is overruled asto plaintiff’ s clams based on FAA hiring decisons between January 1 and
September 26, 2003.

IT ISFURTHER ORDERED that Hantiff’sMotionFor Leave To Fle A Surreply (Doc. #18) filed

June 8, 2005 be and hereby is SUSTAINED.

Dated this 29th day of July, 2005 at Kansas City, Kansas.

g Kathryn H. Vratil
Kathryn H. Vratil
United States Didrict Judge

4 In his surreply, plaintiff seeks leave to amend his complaint to include alegations asto FAA
hiring decisons after August 19, 2003. Asto damsbased on FAA hiring decisions between August 19 and
September 26, 2003, plaintiff’ srequest ismoot. Asto FAA hiring decisonsafter September 26, 2003, plaintiff
has not shown that he filed an adminigraive complaint. Accordingly, anendment of the complaint to add
further factud detail on such damswould be futile.




