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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
NUBIA CARDENAS, et al.,

Plaintiffs,
CIVIL ACTION

No: 04-2478-KHV-DJW
DOREL JUVENILE GROUP, INC., et al.,

Defendants.

MEMORANDUM AND ORDER

Pending before the Court is Plaintiffs Second Motionto Compel Discovery (doc. 62). Rantiffs
move to compel responses by Defendant Dorel Indudtries, Inc. (*DI”) to Plaintiffs First Requests for
Production No. 57-71. In addition, Plaintiffs seek to recover the feesand expensesthey have incurred in
connection with the filing of thismotion. For the reasons set forth below, the Court will grant the Motion
to Compel. The Court will also grant Plaintiffs request for an award of fees and expenses.

l. Background Information

Thisisa product lidbility lawsuit involving a Touriva child safety seat (“Touriva’). According to

Fantiffs, the Touriva was designed, tested, manufactured, labeled, distributed, and sold by Defendant

Dorel Juvenile Group, Inc. (“DJG") and its parent corporation, DI .

1Compl. (doc. 1), 114,7 & 9.



This case arises out of an automobile crash that took place on October 12, 2002. Leeyiceth
Reyna, who was then eighteen months old, was restrained in a Touriva in the rear seat of one of the
automobilesinvolved in the crash.? Plaintiffs daim that as aresult of the crash, Leeyiceth hit her head on
one or both of the notched, rigid, unpadded and hard plastic “sde wings’ of the Touriva, causing her to
suffer massve and permanent brain damage and other life-atering injuries®  Plaintiffs dlege that, with a
properly designed seet, L eeyiceth would not have sustained such injuries.

Fantiffs dam that the Touriva was defective and unreasonably dangerous for several reasons,
induding the fallowing: (1) it used ashdl and sSdewing designthat had hard, rigid plastic withsharp edges
and notches in areas that would be contacted by the child’ shead ina side crash, and (2) the safety seat’s
shell and side wings were inadequately padded.* Plaintiffs assert strict liability daims againgt DJG and DI
based ondleged design, testing, manufacturing, labding, and warningdefectsinthe Touriva® Plaintiffsaso
asert dams againgt DJG and DI for negligence in the design, testing, manufacture, labdling, and warning
of defectsin the Touriva® In addition, Plaintiffs bring claims under the Kansas Consumer Protection Act

againg al Defendants, dleging that the sale of the Touriva was a deceptive and unconscionable act.”

21d., 11 14-15.
3d., 11 16, 40.
4ld., 1 45.

°ld., Count .
°ld., Count I1.

’Id., Count V.



. Analysis

A. DI’'s General Objection

Before turning to the specific responses and objections made by DI, the Court will address DI’s
“Generd Objection.” DI responded to Plaintiffs First Requestsfor Production with, inter alia, a“ Generd
Objection,” which reaeds as follows:

DI statesthat it did not design, manufacture, or distribute the Touriva child restraint system

a issueinthiscase. DI further datesthat virtudly dl, if not al, documentsinitspossesson

relating to that product would have been sent to it by Dorel Juvenile Group, Inc. for

informational purposes only, and that it has no centrd files specificaly relating to that

product, making a search for such unduly burdensome inlight of their limited ussfulness”

Paintiffs argue that this “ General Objection” is meritless, relying on Swackhammer v. Sorint
Corporation® and Sonninov. University of Kansas.® Plaintiffs, however, have misconstrued the Court’s
holding in those cases.  In both cases, the Court found the genera objections meritless on their face
because in each the party stated that it objected to the discovery request “to the extent that . . . ."*° The
Court noted that such objections are based on “mere hypothetica or contingent possibilities, where the

objecting party makes no meaningful effort to show the application of any suchtheoretical objectionto any

request for discovery.”*!

8225 F.R.D. 658, 660-61 (D. Kan. 2005).

9221 F.R.D. 661, 666-67 (D. Kan. 2004).

199yackhammer, 225 F.R.D. at 661-62; Sonnino, 221 F.R.D. at 671.
1gnvackhammer, 225 F.R.D. at 661-662 (quoting Sonnino, 221 F.R.D. at 671).
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Here, DI does not use the inappropriate phrase “to the extent that” in its General Objection.
Consequently, the Court does not find DI’s General Objectionto be meritlessonitsface. The Court will
therefore proceed to examine the merits of the “ Generd Objection.”

As a threshold matter, it is unclear whether DI is attempting to assert one objection or two in its
“Generd Objection.” Itisapparent that DI asserts an undue burden objection in the second sentence of
its“Generd Objection.” It datesthat it has no centrd files reating to the Touriva, rendering such asearch
unduly burdensome. As the party asserting this objection, Defendant has the burden to show not only
undue burden or expense, but that the burden or expense is unreasonable in light of the benefits to be
secured fromthe discovery.'? Thisburden typically imposesan obligation on the objecting party to provide
an affidavit or other evidentiary proof of the time or expense involved.t®

Here, DI submits no affidavit or evidentiary proof of the burden involved in responding to these
requests. Infact, DI failsto addressthis Genera Objection at dl in its response to the Motion to Compel.
While DI does object to al but one of the requests as being facialy improper because they use omnibus
terms such “al documents pertaining to” or “al documents which discuss, reflect, pertain or relate to,”'

that is a subgtantively different objection than the Genera Objection of undue burden.

2gnackhammer, 225 F.R.D. at 666; Hammond v. Lowe’ sHomeCtrs., Inc., 216 F.R.D. 666,
674 (D. Kan. 2003).

Bgwnvackhammer, 225 F.R.D. at 666; Waddell & Reed Fin., Inc. v. Torchmark Corp., 222
F.R.D. 450, 454 (D. Kan. 2004).

1These objections are discussed below with respect to each individua request.
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AsDI totaly falsto address this General Objection of undue burden in its response to the Maotion
to Compe, the Court finds it to be abandoned.”® Even if DI did not intend to abandon this General
Objection, the Court would neverthdess overrule it as wholly unsupported.2®

The Court will now turnto the first sentence of DI’ s General Objection, which satesthat DI “did
not design, manufacture, or distribute the Touriva child restraint systemat issue.” It isunclear whether DI
intends this sentence to be a separate and didtinct objection. Certainly it is not phrased as an objection,
i.e., as arelevance, overbreadth, or “not reasonably caculated to lead to the discovery of admissible
evidence’ objection. Also, DI does not satisfactorily explainin its response to the Motion to Compel how
its assertion that it did not design, manufacture, or digtribute the Touriva relieves it of the obligation to
produce any responsive documents that may bein its possession, custody or control.

As this Court has previoudy held, agenera objection does not fulfill a party’s burden to explain

its objections; the objecting party is required to substantiate its general objection.!” To do so, the party

\When ruling upon a motion to compel, the Court will consider only those objections that have
been (1) timely asserted, and (2) rdlied up in responseto the motionto compd. Sonnino, 221 F.R.D. at
670; Cotracom Commodity Trading Co. v. Seaboard Corp., 189 F.R.D. 655, 662 (D. Kan. 1999).
Objections initidly raised but not relied upon in response to the motion to compd will be deemed
abandoned. Sonnino, 221 F.R.D. at 670.

Sonnino, 221 F.R.D. at 670-71 (“[T]he objecting party must specificaly show in its response
to the motionto compel, despite the broad and libera constructionafforded by the federal discovery rules,
how each request for production. . . isobjectionable. By faling to address. . . objectionsin response to
amotion to compel, aparty falsto meet itsburdento support itsobjections. The Court isthen left without
any basis to determine whether the objections are vaid and gpplicable in light of the particular
circumgtances of the case.”). See also Swackhammer, 225 F.R.D. a 666 (overruling undue burden
objection where party failed to submit any affidavit or evidentiary support for the objection).

YAllianz Ins. v. Surface Specialties, Inc., No. Civ. A. 03-2470-CM-DJW, 2005 WL 44534,
(continued...)



must show specificaly how, despite the broad and liberd construction afforded the federal discovery rules,
each request is irrdevant, overly broad, burdensome, or oppressive by submitting affidavits or offering
evidence or some type of support for each of its objections.’®

To the extent DI is attempting to assert a genera objection based on its contention thet it did not
design, manufacture, or digtribute the Touriva, the Court finds that DI has failed to adequately support its
objection. DI falsto show how that “fact” relieves it of the obligation to produce any of these documents
that arein its possession, custody or control.® The Court will therefore overruleit. The Court will now
proceed to examine the objections asserted in response to each particular request at issue in Plantiffs
Motion to Compdl.

B. First Requests No. 57- 58 and 60-64

These requestsrelateto certain Maxi-Cos car seats and the Maxi-Cos Side Protection System.
Maxi-Cos isone of DI's European subsidies.

Firg Request No. 57 asks DI to produce dl documents* pertaining to the design of the Maxi-Cosi

‘Side Protection Sysem’ for CRD’s.”® First Request No. 58 asks DI to produce al documents that

17(...continued)
at*2 (D. Kan. Jan. 7, 2005); EmployersCommercial UnionIns. Co. of Am. v. Browning-Ferrisindus.
of Kan. City, Inc., Civ. A. No. 91-2161-JCL, 1993 WL 210012, at *2 (D. Kan. Apr. 5, 1993).

18Allianz, 2005 WL 44534, at * 2; Employers Commercial, 1993 WL 210012, at *2.

¥Fed. R. Civ. P. 34 requires a party upon whoma Rule 34 request is served to produce or make
available for ingpection and copying those documentsrequested “which are in the possession, custody or
control” of that party.

20“CRD” is an acronym for the term “child restraint device”
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pertain to the EPS foaminserts used in the plastic shdll of the Maxi-Cos “Priori” car seet currently being
digributed by Dorel Juvenile Group Europe. First Request No. 60 asks DI to produce dl documents
“pertaining to any sideimpact testing of any CRD equipped withthe Maxi-Cos ‘ Side Protection System.’”
Findly, First Requests No. 61-64 ask DI to produce dl documents pertaining to the design, testing, cost,
and use of EPS in various models of the Maxi-Cos “Priori” and Maxi-Cos “Rodi” car seats.

DI objected to these requests on the basis that each is “irrelevant, vague, overbroad, and unduly
burdensome, particularly due to its use of the word ‘pertaining.”” DI aso objected “to the extent [each
request] seeks documents unrelated to the claims or particular product at issue in the litigation and to its
unreasonable time duration.”

1 Vague, overbroad, and undue burden “facial” objections based on
Plaintiffs use of the term “ pertaining to”

DI contendstheserequests are facidly vague, overly broad, and unduly burdensome because they
usethe omnibusterm*“pertainingto.” DI correctly observes that this Court hasheld on severa occasions
that a document request may be vague, or overly broad and unduly burdensome on itsfaceif it uses an
omnibus term such as “rdating to,” “pertaining to,” or “concerning.”** That rule, however, applies only
when the omnibus term is used with respect to ageneral category or broad range of documents.?

Asthis Court has previoudy noted, arequest may be overly broad or unduly burdensome on its

face “if it is couched in such broad language as to make arduous the task of deciding which of numerous

“1See, e.g., Sonnino, 221 F.R.D. at 667; Aikensv. Deluxe Fin. Servs,, Inc., 217 F.R.D. 533,
538 (D. Kan. 2003); Employers Commercial, 1993 WL 210012, at * 3.

29pnnino, 221 F.R.D. at 667-68; Aikens, 217 F.R.D. at 538.
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documents may conceivably fal within its scope.”?® A reguest seeking documents “pertaining to” or
“concerning” a broad range of items “requires the respondent ether to guess or move through mental
gymnadtics.. . . to determine which of many pieces of paper may concelvably contain some detall, either
obvious or hidden, within the scope of the request.”** When, however, the omnibus phrase modifies a
aufficently specific type of information, document, or event, rather than large or general categories of
information or documents, the request will not be deemed objectionable on its face.®

Applying these standards, the Court finds that these requests are not so al-encompassing asto
make them vague, or overly broad and unduly burdensome on their face. The omnibus term “pertaining
to” modifiesthe design of a particular Side Protection System and the Sideimpact testing of a certain group
of child restraint devices. Theterm doesnot modify alarge number or genera category of thingsor events.

Thus, the requests are not objectionable on this basis.

ZAudiotext Commc’ nsNetwork, Inc. v. U.S. Telecom, Inc., No. Civ. A. 94-2395-GTV, 1995
WL 625962, at *6 (D. Kan. Oct. 5, 1995).

2Audiotext Comme’ nsNetwork, Inc. v. U.S. Telecom, Inc., No. Civ. A. 94-2395-GTV, 1995
WL 18759 (D. Kan. Jan. 17, 1995). Accord Aikens, 217 F.R.D. at 538.

#Spnnino, 221 F.R.D. at 667-68. For example, this Court has held a request overbroad and
unduly burdensome on its face where it sought dl documents*regarding” or “reaingto” to the lawsuit and
the dleven plaintiffs and ther EEOC charges. See Aikens, 217 F.R.D. at 538. This Court dso held a
request in a breach of contract suit overly broad on its face where it sought documents that referred or
related to any dleged or actud breaches of the contract at issue, the plaintiff’s reasons for breaching the
contract, and communications between the defendant and any other person regarding termination of the
contract. SeeW. Res.v. UnionPac. RR,, No. 00-2043-CM, 2001 WL 1718368, at *3 (D. Kan. Dec.
5, 2001). Similarly, this Court held a request facidly overbroad where it requested “dl documents
concerning plantiff.” See Pulsecard, Inc. v. Discover Card Servs, No. 94-2304-EEO, 1996 WL
397567, a *6 (D. Kan. July 11, 1996).



2. Relevance and overbreadth

DI aso objects to these requests on the basis of relevance and because they seek documents
unrelated to Plaintiffs claims and “the particular product at issue,” i.e., the Touriva. Federal Rule of Civil
Procedure 26(b)(1) providesthat “[p]arties may obtain discovery regardingany matter, not privileged, that
isrdlevant to the claim or defense of any party . ... Rdevant information need not be admissible at the
trid if the discovery appears reasonably calculated to lead to the discovery of admissible evidence.”#
Reevancy isbroadly construed, and arequest for discovery should be considered rdevant if thereis*any
possibility” that the information sought may be relevant to the claim or defense of any party.
Consequently, arequest for discovery should be dlowed “unlessit is clear that the information sought can
have no possible bearing” on the claim or defense of a party.?®

When the discovery sought appears relevant on its face, the party ressting the discovery has the
burden to establish that the requested discovery does not come within the scope of relevance as defined
under Rule 26(b)(1), or is of such margina relevance that the potentiad harm occasioned by discovery

would outweigh the ordinary presumptioninfavor of broad disclosure.® Conversdly, when the relevancy

2Fed. R. Civ. P. 26(b)(1).

2'Owens v. Sprint/United Mgmt. Co., 221 F.R.D. 649, 652 (D. Kan. 2004); Sheldon v.
Vermonty, 204 F.R.D. 679, 689-90 (D. Kan. 2001).

%0wens, 221 F.R.D. at 652; Sheldon, 204 F.R.D. at 689-70 (citations omitted).

20wens, 221 F.R.D. at 652; Gen. Elec. Capital Corp.v. Lear Corp., 215 F.R.D. 637, 640 (D.
Kan. 2003).



of the discovery request is not readily apparent onitsface, the party seeking the discovery has the burden
to show the rdlevancy of the request.*

The relevance of the documents requested in these requests is not gpparent from the face of the
requests. Plaintiffs, however, explain that DI’s website states that DI markets car seats under various
brands, induding “Maxi-Cos.”®! According to Plaintiffs, the Maxi-Cos website contains a section on
“Side Protection Sysem” whichstates: (1) to optimaly protect achild in acar seat it isimportant that the
child's head be cushioned as muchpossible and that forward or sideways movement of the head be kept
toaminium; (2) keeping suchhead movement to aminiumis only possible if the shock isabsorbed directly
by means of shock absorbing components; and (3) the* Side Protection System” offersthis extraprotection
and dramaticaly reduces the risk of head and neck injury.

Plantiffs go on to explain that the Maxi-Cod “Priori” and the Maxi-Cos “Rodi” are two types of
car seats gmilar to the Touriva. But unlike the Touriva, they contain extensive amounts of side impact
protectionand are marketed ascontaining the “ Side Protection System,” whichas discussed above, Maxi-
Cos damsdramaticdly reducestherisk of head and neck injury.

Plantiffs argue that these requests seek very rdevant informetion; they will reveal what DI knows
about the design of the Priori and its Side Protection System and what DI knows about side impact
protection in generd, when it learned that information, how it learned that information, how it tested the

Priori to be able to make the daim of enhanced side impact protection, and how much the enhanced

%0wens, 221 F.R.D. at 652; Seil v. Humana Kan. City, Inc., 197 F.R.D. 442, 445 (D. Kan.
2000).

3LAs noted above, Maxi-Cos is one of DI's European subsidiaries.
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protectioncosts, dl of which are very much a issue inthis case. Plaintiffsaso argue that these documents
may reveal whether it was feagble for the Tourivato have used an EPS insert smilar to that used on the
side wings of the Maxi Priori. Paintiff argues that whether DI could have provided such side impact
protection in the Touriva goes to the heart of Plaintiffs claims that the Touriva was defective, particularly
due to the absence of any side impact protection, and that DI was negligent in the design, testing, and
warning of defectsin the Touriva.

DI countersthat the request does not seek relevant information because the Touriva and Maxi
Priori are different typesof child restraint systems. According to DI, the Priori isaforward-facing booster
seat for childrenolder thantwe ve months and heavier thantwenty pounds. The Touriva, onthe other hand,
isaconvertible child car seat designed for use by newborns and by newborns and young infantsin a rear-
facing orientationand by toddlersinaforward-facing orientation.  The Priori isnolonger sold inthe United
States but is sold in Europe, whereit retals for $200. The Tourivais sold in the United States and retails
for about $55. The Priori’ sshell isdesigned to meet Europeantesting sandards, while the Touriva s shell
is designed to comply with the different performance standards of the United States.

DI arguesthat these differences betweenthe Touriva and the Maxi-Priori render informationabout
the Priori irrdlevant tothiscase. Further, DI arguesthat the only issuein this case iswhether the Touriva's
“molded insert” rendered the Touriva defective. The issue is not whether the Priori or any other child
restraints may have been sdfer.

DI argues that Plaintiffs have deceptively changed the theory of the dleged defect to judtify ther

irrdlevant requests for discovery relaing to sdeimpact protection. Accordingto DI, Plantiffs only dam

11



isthat Tourivawas defective because of the inclusion of a non-functiond molded insert with hard, sharp
edges.

The Court disagrees. It isabundantly clear to the Court that Plaintiffs Complaintisnot limited
to the issue of whether the Touriva s molded insert was defective. The Complaint dlegesthat the Touriva
was defectively designed dueto, inter alia, the lack of adequate lateral impact protection and that DI and
DJG failed to test for lateral impacts and to warnthat the Touriva provided no latera impact protection. 2
For example, paragraph 18 of the Complaint aleges that when DI and DJG initidly concelved the Touriva,
theyknew itwascriticaly important that child safety seats likethe Touriva provide protectionfor occupants
inside crashes and had obtained U.S. Patents recognizingthat achild seat must protect fromsideimpacts.®

Inparagraph 19 of the Complaint, Plantiffs dlege that DI and DJG failed to conduct Sde impact
testing in the Touriva®* Also, inparagraph45, Plaintiffs dlege that DI and DJ sold the subject Tourivain
adefective conditionthat was unreasonably dangerous because, inter alia, the Tourivashdl and sdewings
were inadequately padded.®

After carefully consdering the parties arguments, the Court finds that First Requests No. 57-58
and 60-64 seek documents relevant to Plaintiffs clamsand are reasonably calculated to the lead to the

discovery of admissible evidence. Thelaw in Kansasisclear that “ evidence of afeasble dternative design

%See Compl. (doc. 1), 11 18-20, 30-39, 44, and 53.
%d., 718.
*d., 119.
®d., 7 45.
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is admissible in design defect cases.”*® Also, the Kansas Supreme Court has held that “one of the most
gonificat factors’ in determining whether a manufacturer has exercised the proper care and skill is
“whether othersin the fidd are using the same design, or a safer design.”® Inlight of these principles, the
Court finds that these requests are calculated to lead to the discovery of evidence regarding whether the
Priori provided laterdl impact protection that was a safer, feasible dternative design, a design that could
have been used in the Touriva

Fndly, the Court regects DI's argument that Plaintiffs do not need any additiond discovery
concerning the Priori because Plaintiffs dready have an exemplar of it which would dlow ther expertsto
examineit and compareit to the Touriva. DI’ s position is unsupported by any authority and is contrary to
Federa Rule of Civil Procedure 26(b)’ s mandate that parties may obtain discovery regarding any matter
that isrelevant to the claim or defense of any party.

In light of the above, the Court overrules DI’ s objections that these requests are irrdlevant and
overly broad.
3. Undue burden and vagueness

In itsinitid responses to these requests, DI objected to them as unduly burdensome and vague.

DI, however, does not discuss those objections in its response to the Motion to Compel other than in

connectionwithits discussion of itsfacid objection to Plantiffs use of the term*“pertainingto.” The Court

%Jenkinsv Amchem Prods., Inc., 256 Kan. 602, 636, 886 P.2d 869 (1994). See also Sruta
v. Hesston Corp., 232 Kan 654, 667, 659 P.2d 799 (1983) (“In products lighility cases, the plaintiff in
sugtaining its burden to prove that a product is defectively designed may properly show the feasihility of
asafer design.”).

$’Garst v. Gen. Motors Corp, 207 Kan. 2, 21, 484 P.2d 47 (1971).
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hasaready overruled that facid objection. (Seesectionll.B.1, supra.) Totheextent DI intended to assert
objections based on undue burden and vagueness other than the facid objection made to Plaintiffs use of
the term* pertaining to,” the Court findsthat DI abandoned those objections by not reasserting or discussing
them in its opposition to the Motion to Compd.*® Evenif DI did not intend to abandon them the Court
would nevertheless overrule them as unsupported.
4, Unreasonable time period
DI aso objected to the “unreasonable time duration” of these requestswhenit initidly responded
tothem. DI, however, did not reassert or discuss that objection in its response to the Motion to Compdl.
The Court therefore deems it abandoned and/or wholly unsupported.
5. Conclusion and summary of ruling asto First RequestsNo. 57-58 and 60-64
To summarize, the Court overrules DI’ sobjections to First RequestsNo. 57-58 and 60-64. The

Court will therefore grant the Motionto Compd asto theserequests. Withintwenty (20) days of the date

of thisOrder, DI shdl serve anamended written response to each of these requests and ether producethe
requested documents or make them available for ingpection and copying by Plantiffs.

C. First Request No. 59

This request asks DI to produce any “head drop” testing it has conducted “using part 572 heads
onEPS or other energy absorbing materid for the purpose of assessing or determining its suitability for use

in your child restraints.” DI objected on the basis that the request seeks irrelevant documents. DI,

$See Sonnino, 221 F.R.D. a 670 (objectionsinitialy raised but not relied upon in response to
motionto compel will be deemed abandoned); Cotracom Commodity Trading Co. v. Seaboard Corp.,
189 F.R.D. 655, 662 (D. Kan. 1999) (same).
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however, qudified its response by Stating that, without waiving this objection, it had no documents
responsvetoit.

In its response to the Motion to Compel, DI falsto address or reassert thisobjection. Infact, DI
fals to address this request in any manner.  The Court therefore finds that this objection has been

abandoned. Within twenty (20) days of the date of this Order, DI shdl serve an amended response to

this request and shdl ether (1) produce dl responsive documents or make them avallable for inspection
and copying by Plantiffs, or (2) confirmthat it has no documents in its custody, control or possession that
are responsive to this request.

D. First Requests No. 65-69

These requests relate to certain Bebe-Confort car seats. Bebe Confort is another European
subgdiary of DI.

Theserequestsare substantialy smilar to the requests Plaintiffs propounded regarding the Maxi-
Cos car seats. Firgt Request No. 65 asks DI to produce dl documents*® pertaining to the design of theside
wings on the Bebe Confort * Safe Side’ system for CRD’s.”  First Request No. 66 asks DI to produce dl
documents* pertaining to any sideimpact testing of any CRD equipped withthe Bebe Confort “ Safe Side’
System. First Requests No. 67-69 ask DI to produce adl documents “pertaining to the design of the sde
wings’ on the Bebe Confort |seos Safe Side, Bebe Confort Trianos Safe Side, and Bebe Confort Hipsos
Safe Side.

DI responded to these requests in the same manner that it responded to the requests regarding the
Maxi-Cos car seats discussed above inPart [1.B. That is, it objected on the basisthat eachis”irrdevant,

vague, overbroad, and unduly burdensome, particularly due to its use of the word ‘pertaining.”” DI dso
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objected “to the extent [each request] seeks documents unrelated to the dams or particular product at
issue in the litigation and to its unreasonable time duration.”
1. Relevance and overbreadth

DI objectsto theserequests on the bas's of relevance and because they seek documentsunrelated
to Plaintiffs daims and “the particular product a issue” i.e, the Touriva

The relevance of the documents requested in these requests is not apparent from the face of the
requests. Plaintiffs, however, explain that according to DI’ swebsite, DI markets car seats not only under
the brand “Maxi-Cosl,” but aso the brand “Bebe Confort.” Plantiffsfurther explain that the Bebe-Confort
webgte contains a section regarding the “ Safe Side,” which dates.

Safe Sideisthe sde protectionfeatured on Bebe Confort Elios Safe Side, 1seos Safe Side

and Hipsos Safe Side car seats. Thanks to absorbent reinforcement (plastic/polystyrene
frame) around the headrest, the child's head is kept inSde the seat in the event of side

impact.
Today, Sde protection isnot compulsory . . . .

However, out of a concern to congtantly improve the level of safety of itscar seats, Bebe
Confort has decided to make them Safe Side®

In addition, Plantiffs assert that in November 2004, after the lawsuit was filed, a Bebe Confort
safety seat catalog could be found on-line, which Stated:

To ensure even higher levds of child safety, Bebe Confort exceeds the requirements of
sandards with its“ Safe Side” sedts.

Safe Side, or side protection, offerssupport in the event of sdeimpact. Thanksto more
robust supports on ether sde of the head, the child has better protections for a safer
journey. . ..

¥Pls” Mem. in Supp. of Mot. to Compel Disc. (doc. 63) at p. 5.
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Withaview to congtantly improving safety, Bebe Confort goes beyond the provisonslad

down by standards and providesasolutionfor thistype of impact . . . additiona protection

that today is not compulsory but isared plusin terms of safety. 40

Faintiffs make the same arguments about the relevance of theserequestsas it did with respect to
the requests seeking production of documents regarding the Maxi-Cos Priori and its Side Protection
System. DI makes amilar counterarguments.

For the same reasons discussed above withrespect to First RequestsNo. No. 57- 58 and 60-64,
the Court overrules DI’ s rlevance objections to First Requests No. 65-69. The Court finds that the
discovery sought is rdlevant to Plaintiffs claims and is reasonably caculated to the lead to the discovery
of admissble evidence.

2. DI’ s other objections

The Court overrules DI’ sremaining objections to First Requests No. 65-69, for the same reasons
discussed above with respect to First Requests No. 57-58 and 60-64.

3. Conclusion and summary of ruling asto First Requests No. 65-69

The Court overrules DI’ sobjections to First RequestsNo. 65-69, and the Motion to Compe will

be granted as to these requests. Within twenty (20) days of the date of this Order, DI shdl serve

amended written responses to these requests and ether produce the requested documents or make them

available for ingpection and copying by Plantiffs.

“O1d. at p. 5-6.
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E. First RequestsNo. 70 and 71

First Request No. 70 seeks:

[AJIl documents in your possession, custody or control generated by any person,

committee, task force or team, including minutes of any medting where discussions were

held, by any of your affiliated or subsidiary companies, which discuss, reflect, pertain or

relate to the design or development of the use of energy absorbing materia (induding, e.g.,

EPS, foam) on the side wings of child restraint devices.

First Request No. 71 seeks:

[A]Jll documents in your possession, custody or control generated from 1993 through

today, induding minutes of any medting where discussions were held, which discuss,

reflect, pertain or relateto any “cost/benefit andys's’ invalvingacomparisonbetweenchild

restraintsthat contain energy absorbing materid on the sdewingswithchild restraintsthat

do not have any such materia on the Sde wings.

DI responded identicaly to both requests. It objected on the grounds that each request is
“Irrdlevant, vague, overbroad and unduly burdensome, particularly due to its use of the phrase ‘ discuss,
reflect, pertain or relate’” 1t dso objected “to the extent it seeks documents unrelated to the dlamsor
particular products a issue in the litigation and to its unreasonable time duration.”

DI’ sdiscussionof these two requestsinitsresponse to the Motionto Compd islimited. DI asserts
initsresponsethat the requests are facidly improper because they use the omnibus terms “ discuss, reflect,
pertain or relate to.” DI dso asserts that they areirrdlevant and not calculated to lead to the discovery of
admissible evidence because: “[T]he documents sought in [these requestsand otherg] ‘pertainto’ entirely

different products that are manufactured and sold outside of the U.S. These foreign products are not

comparable to the Touriva and they are subject to different government regulations.”*

“IDI's Resp. to Pls.’Mot. to Compel Disc. (doc. 69) at p.6.
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For the same reasons discussed above, the Court does not find these requests to be facialy
overbroad, unduly burdensome, or vague because they use the omnibus terms “ discuss, reflect, pertain or
relaeto.” The Court finds these requests to be drawn narrowly enough to alow DI to respond without
having to engage in“menta gymnasgtics.” The Court finds that the omnibus phrases used in these requests
modify a suffidently specific type of information, i.e., the design or development of energy absorbing
materiad on the sdewings of child restraints devices.

The Court aso finds these requests to be rdlevant to Plaintiffs claims and reasonably caculated
to lead to the discovery of admissble evidence. The discovery sought goes to DI’s knowledge of the
design and use of energy absorbing materia on the side wings of car seats and the costs and benefits
associated with such materias. The discovery sought aso goesto theissue of whether asafer, dternative
design wasfeasble and DI’ sknowledge of such feasbility. These issues are directly reevant to Plantiffs
clams that the Touriva was defective due to the absence of any sde impact protection, and that DI was
negligent in the design, testing, and warning of defects in the Touriva. The Court will therefore overrule
DI’s objections that these requests seek irrdevant documents and are not calculated to lead to the
discovery of admissible evidence.

Tothe extent DI asserted additiona objectionsinitsinitial responses to these requests, the Court
findsthat DI has abandoned themby faling to reassert or address them in their response to the Motion to
Compel. To the extent DI did not intend to abandon them, the Court would nevertheless overrule them
as unsupported.

In sum, the Court overrules DI’ s objections to First Requests No. 70 and 71, and will grant the

Motion to Compel as to them. DI shdl, within twenty (20) days of the date of this Order, serve an
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amended writtenresponse to each of these requests and either produce the requested documents or make
them available for ingpection and copying by Plaintiffs.
[11.  PlaintiffS Request for Rule 37 Expenses

Plantiffs seek to recover the expenses and attorney feesthey have incurred in connectionwithther
Motion to Comped. Federal Rule of Civil Procedure 37(a)(4) governs the imposition of expenses in
connection with motions to compel.  Subsection (a)(4)(A) provides that when a motion to compel is
granted, “the court shall, after affording an opportunity to be heard, requirethe party . . . whose conduct
necessitated the motionor the party or attorney advising such conduct or both of themto pay to the moving
party the reasonabl e expensesincurredinmekingthe motioninduding attorney’ sfees, unlessthe court finds
that . . . the opposing party’s . . . response or objection was subgtantidly judtified, or that other
circumstances make an award of expenses unjust.”*?

Here, the Court has granted Plantiffs Motion to Compel in its entirety and overruled DI's
objections, asgnificant number of which the Court finds were not subgtantidly justified. The Court thus
deems it appropriate to dlow Plaintiffs to recover the reasonable expenses and attorney fees they have

incurred in bringing their Maotion to Compd.*®

“2Fed. R. Civ. P. 37(a)(4)(A) (emphasis added). The Court notes that a hearing regarding the
award of expensesis not necessary, as the Court may consider the issue “on written submissions.” Kan.
Wastewater, Inc. v. Alliant Techsytems, Inc., 217 F.R.D. 525, 532 n.26 (citing McCoo v. Denny's,
Inc., 192 F.R.D. 675, 697 (D. Kan. 2000); Fed. R.Civ. P. 37(a)(4)). Here, the patieshave stisfied the
“written submisson” requirement by addressing the expenses issue in ther briefing on the Motion to
Compd.

“3In the absence of any evidence indicating that DI itsdf was responsible for the responses and
objections at issue inthe Motionto Compe, the Court will imposeliahility for payment of the expensesand
(continued...)
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To ad the Court indetermining the proper amount of expenses, Plaintiffs counsd shal file, within

thirty (30) days of the date of filing of this Order, a pleading in which Plaintiffs set forth the amount of

expenses and attorney fees they seek to recover againgt DI and an affidavit itemizing those expenses and

fees. DI shdl have twenty (20) days thereafter to respond. The Court will then issue a second order,

specifying the amount of the award and setting the time of payment.

IT IS THEREFORE ORDERED that Plaintiffs Second Motion to Compe Discovery (doc.
62) is granted as set forth herein.

IT ISFURTHER ORDERED that Rantiffs Rule 37(a)(4) request for expensesisgranted, and
the parties shall follow the briefing schedule set forth herein regarding the amount of expensesand feesto
be awarded.

IT1SSO ORDERED.

Dated in Kansas City, Kansas on this 13th day of October 2005.

g David J. Waxse

David J. Waxse
United States Magigtrate Judge

cc: All counsdl and pro se parties

43(...continued)
feesagaing the law firms of DI'scounsd. See DIRECTV, Inc. v. Puccinélli, 224 F.R.D. 677,693 n.56
(D. Kan. 2004) (law firmof counsel required to pay the expenses and feesincurred in connectionwithfiling
of motion to compd); Kan. Wastewater, 217 F.R.D. at 532 n.28 (same).
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