DJIW/bh
INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
NUBIA CARDENAS, et al.,

Plaintiffs,
CIVIL ACTION

No: 04-2478-KHV-DJW
DOREL JUVENILE GROUP, INC., et al.,

Defendants.

MEMORANDUM AND ORDER

Pending before the Court is Plaintiffs Motion to Compel Discovery (doc. 39). Pantiffsmoveto
compel responses by Defendant Dorel Juvenile Group, Inc. (*DJG”) to Plantiffs Frat InterrogatoriesNo.
1-4 and 8-11. Haintiffs aso move to compel DJG to respond to Fantiffs First Requests for Production
No. 2-8, 10-28, 30-42, 45- 50, and 56, and to identify (by Bates Number) the documents that DJG
contends are responsve to each spedific request. In addition, Plaintiffs move the Court for an order
requiring (1) DJG to bear the costs of producing documents responsive to the First Requests for
Production, and (2) each party to bear the costs of its own document productions for the duration of the
cae. Findly, Plaintiffs seek to recover the fees and expenses they have incurred in connection with the
filing of this mation.

For the reasons set forthbelow, the Court will grant inpart and deny inpart the Motionto Compdl.

The Court will dso grant Plaintiffs request for an award of fees and expenses.



Background Information

Thisisa product lidbility lawsuit involving a Touriva child safety seat (“Touriva’). According to
Paintiffs, the Tourivawas designed, tested, manufactured, labeled, distributed, and sold by DJG and its
parent corporation, Dorel Industries, Inc.!

This case arises out of an automobile crash that took place on October 12, 2002. Leeyiceth
Reyna, who was then eighteen months old, was restrained in a Touriva in the rear seet of one of the
automobiles involved in the crash.? Plaintiffs daim that as aresult of the crash, Leeyiceth hit her head on
one or both of the notched, rigid, unpadded and hard plastic “sde wings’ of the Touriva, causng her to
suffer massive and permanent brain damage and other life-dtering injuries®  Plaintiffs dlege that, with a
properly designed seet, L eeyiceth would not have sustained such injuries.

Fantiffs assert gtrict lighility daims againgt DJG and Dorel Industries, Inc. based onaleged design,
testing, manufacturing, labding, and warning defects in the Touriva* Plaintiffs dso assert daims againgt

DJG and Dord Indudtries, Inc. for negligence in the design, testing, manufacture, labeling, and warning of

1Compl. (doc. 1), 114,7 & 9.
2ld., 11 14-15.
3ld., 740.

41d., Count I.



defects in the Touriva® In addition, Plaintiffs bring claims under the Kansas Consumer Protection Act
againg al Defendants, aleging that the sale of the Touriva was a deceptive and unconscionable act.®

Maintiffs claim thet the Tourivais defective and unreasonably dangerous for severd reasons, the
primary one involving “the placement of the non-functiona ‘ molded insart’ with its hard, sharp edges just
inches a way from a child's head and the absence of any side impact protection through the use of EPS
foam.”” Plaintiffs assart that many safety seatsincorporatethe use of EPSfoaminthesidewingsto provide
sde impact protection. According to Plaintiffs, safety seats using EPS foam to absorb the shock of sde
impacts have been available snce 1993.
. Plaintiffs First Interrogatories

A. First Interrogatories No. 1-4

After the Motion to Compel was filed, DJG answered Firdt Interrogatories No. 1-4. Raintiffs
indicate in ther reply that they accept these responses and that the motion is now moot as to these four
interrogatories.

B. First Interrogatory No. 8

Thisinterrogetory asks for the following information:

Do you know whet level of pesk head accelerations and/or HIC that the head of a child

between 1 and 3 years of age can withstand before permanent brain damage will result?
Yes, No . If your answer is“yes,” please generdly describe your knowledge

°Id., Count II.
°ld., Count V.
"As” Mem. in Supp. of Mot. to Compel Disc. (doc. 45) at p. 3.
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on this subject and identify al documents that discuss, refer, rdate or pertain to this
subject.

DJG asserted no objections to this interrogatory. It responded:

On information and belief, DJG understands that the leve of peak head acceleration or

HIC that can be withstood before permanent brain damage will result variesfromchild to

child within this age group.

Pantiffs move to compel DJG to answer this interrogatory, arguing that DJG's answer is
“ddiberately evasve’ and incomplete. The Court disagrees, and finds that DJG has answered the
interrogatory in an appropriate manner. The Court therefore denies the Motion to Compd as to this
Interrogatory.

C. Firgt Interrogatory No. 9

This interrogatory asks.

Wasit feasble, in April, 2002, for you to have utilized an EPS insart similar to that used

on the 9dewings of the Maxi Priori on the side wings of the Touriva? (So there is no

confusion, photographs of the Priori and its BPS insert are shown below.)

DJG objected onthe groundsthat the interrogatory is vague and not reasonably caculated to lead
to the discovery of admissible evidence.

Pantiffs specificdly address DJG's vagueness objection in thar Motion to Compel. DJG,

however, does not respond to that discussion nor does it address or inany way re-assert the objection in

its responsive brief.



When ruling uponamotionto compel, the Court will consider only those objections that have been
(1) timely asserted, and (2) relied up in responseto the motionto compe .8 Objections initialy raised but
not relied uponin response to the motionto compe! will be deemed abandoned.® AsDJG hasfailedtorely
upon its vagueness objection in its responseto the Motionto Compel, the Court deems DJG’ s vagueness
objection abandoned.

The Court will now consder DJG's only remaning objection, that the interrogatory is not
reasonably calculated to lead to the discovery of admissble evidence. Federd Rule of Civil Procedure
26(b)(1) providesthat “[p]arties may obtain discovery regarding any matter, not privileged, that is rlevant
to the clam or defense of any party . . .. Rdevant information need not be admissble at the trid if the
discovery appears reasonably calculated to lead to the discovery of admissible evidence.”*® Relevancy is
broadly construed, and arequest for discovery should be considered rdevant if thereis“any possibility”
that the informationsought may be relevant to the claim or defense of any party.'* A request for discovery
should be alowed “unlessit isclear that the information sought can have no possible bearing” onthe daim

or defense of aparty. 12

8onnino v.. Univ. of Kan. Hosp. Auth., 221 F.R.D. 661, 670 (D. Kan. 2004); Cotracom
Commodity Trading Co. v. Seaboard Corp., 189 F.R.D. 655, 662 (D. Kan. 1999).

°Sonnino, 221 F.R.D. at 670; Cotracom, 189 F.R.D. at 662.
Fed. R. Civ. P. 26(b)(1).

10owens v. Sprint/United Mgmt. Co., 221 F.R.D. 649, 652 (D. Kan. 2004); Sheldon v.
Vermonty, 204 F.R.D. 679, 689-90 (D. Kan. 2001).

20Owens, 221 F.R.D. at 652; Sheldon, 204 F.R.D. at 689-90.
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When the discovery sought appears relevant on its face, the party ressting the discovery has the
burden to establish that the requested discovery does not come within the scope of relevance as defined
under Rule 26(b)(1), or is of such margind relevance that the potentia harm occasioned by discovery
would outweigh the ordinary presumption in favor of broad disclosure.® Conversdly, whentherelevancy
of the discovery request is not reedily apparent onitsface, the party seeking the discovery has the burden
to show the rlevancy of the request.

Thisinterrogatory does not, on its face, appear to seek rlevant documents. Plaintiffs, however,
providethe falowing informationto show how the materias sought are relevant to their dams. The“Maxi
Priori” isanother type of car seat smilar to the Touriva. Maxi and DJG have the same parent corporation,
and, thus, “what Maxi knows, DJG knows.”*®* DJG engineers helped design the Priori, and DJG tested,
certified, marketed, and sold the Maxi Priori to United States customers in the late 1990s, before the
Tourivawas manufactured. Unlike the Touriva, the Maxi Priori used adesign that incorporated EPS foam
in its Sde wings to provide side impact protection.

Plaintiffs argue that Interrogatory No. 9 seeks very rdevant information—it asks DJG to state
whether it wasfeasble for the Tourivato have used an EPS insert smilar to that used on the Sde wings of

the Maxi Priori. Whether DJG could have provided such sdeimpact protection in the Tourivagoesto the

30wens, 221 F.R.D. at 652; Gen. Elec. Capital Corp. v. Lear Corp.,215F.R.D. 637, 640 (D.
Kan. 2003).

1“Owens, 221 F.R.D. at 652; Seil v. Humana Kan. City, Inc., 197 F.R.D. 442, 445 (D. Kan.
2000).

*As’ Mem. in Supp. of Mot. to Compel Disc. (doc. 45) at p. 4.
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heart of Plaintiffs daims that the Tourivawas defective, particularly dueto the absence of any sideimpact
protection, and that DJG was negligent in the design, testing, and warning of defectsin the Touriva.

DJG counters that the interrogatory does not seek rdevant information because the Touriva and
Maxi Priori are different types of child restraint systems. According to DJG, the Priori isaforward-facing
booster seat for children older than twelve months and heavier than twenty pounds. The Touriva, on the
other hand, is a convertible child car seat designed for use by newborns and young infants in arear-facing
orientationand by toddlersinaforward-facing orientation.  The Priori isnolonger sold in the United States
but is sold in Europe, where it retails for $200. The Tourivaissold in the United States and retails for
about $50. The Priori’s shell is designed to meet European testing standards, while the Touriva s shell is
designed to comply with the different performance standards of the United States. DJG states thet “[t]he
Priori hasan EPS insert in order to comply with European testing sandard ECE-R44-04 (astandard not
adopted in the United States) but it does not have the Touriva s ‘molded insert.’ "

DJG argues that these differences between the Touriva and the Maxi-Priori render information
about the Priori irrdlevant to this case. Further, DJG argues that the only issuein this case is whether the
Touriva s“molded insert” rendered the Touriva defective. Theissueis not whether the Priori or any other
child restraints may have been safer.

After carefully considering these arguments and the dlegations in Plaintiffs Complaint, the Court
finds that Firgt Interrogatory No. 9 seeks information rdevant to Plantiffs dams and is reasonably

caculated to the lead to the discovery of admissble evidence. Pantiffs Complaint is not limited to the

*DJG’s Resp. to PIs” Mot. to Compel Disc. (doc. 58) at p. 5.
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issue of whether the molded insert was defective. The lawsuit is much broader than that, and includes
dlegations that the Touriva was defectively designed due to the lack of adequate lateral impact protection
and that DJG failed to test for lateral impacts and to warn that the Touriva provided no lateral impact
protection.?’” In addition, the law in Kansas is clear that “evidence of a feasible dternative design is
admissble in design defect cases.”*® The Court finds that this interrogatory is calculated to lead to the
discovery of evidence regarding whether the Priori provided lateral impact protection that was a safer,
feadble dternative design. Accordingly, the Court overrules DJG' s objection thet the interrogatory is not
caculated to lead to the discovery of admissible evidence.

To recap, the Court deems DJG’ s vaguenessobjectionabandoned and overrules DJG' srelevance
objection. The Court therefore grants the Motion to Compel asto Firg Interrogatory No. 9. DJG shdl

serve an amended response to this interrogatory within twenty (20) days of the date of this Order.

D. First InterrogatoriesNo. 10 and 11

Fird InterrogatoriesNo. 10and 11 seek more informationregarding the “ Side Protection System”
of the Priori. First Interrogatory No. 10 askswhether the EPSin the side wings of the Priori “congtitute]s]
a‘ Side Protection Systemy’ for child occupants of the Priori as the documentation provided withthe Priori
states,” and, if it does, asks DJG to explain how the use of EPSin the Priori provides sde protection to

child occupants. Firgt Interrogatory No. 11 asks DJG to identify each individua component of the“Side

17See Compl. (doc. 1), 11 18-20, 30-39, 44, and 53.

18Jenkinsv Amchem Prods., Inc., 256 Kan. 602, 636, 886 P.2d 869 (1994). See also Sruta
v. Hesston Corp., 232 Kan 654, 667, 659 P.2d 799 (1983) (“In products liability cases, the plaintiff in
sugtaining its burden to prove that a product is defectively designed may properly show the feasbility of
asafer desgn.”).



ProtectionSystem” inthe Priori and for each component to state (1) how the component providesthe child
with* Side Protection, and (2) the cost of each such component for eachyear DJG has used it inthe Priori.
DJG objected to both interrogatories as not reasonably calculated to lead to the discovery of admissible
evidence.

For the same reasons discussed above in connection with Firgt Interrogatory No. 9, the Court
findsthe requested informationto be rdlevant to FAlaintiffs product ligbility dams and that the interrogatory
isreasonably calculatedto lead to the discovery of admissble evidence, particularly evidenceregarding the
feagbility of a safer dternative design. The Court therefore overrules DJG's objections to these
interrogatories and grantsthe Motionto Compel asto them. DJG shall serve amended responsesto these

interrogatories within twenty (20) days of the date of this Order.

[11.  Plaintiffs First Request for Production of Documents

A. Response That Documents “Have Been Produced”

As a threshold matter, Plantiffs complain that in many ingtances DJG responded to the Firgt
Requests for Production by gating responsive documents“ have beenproduced.” Rlantiffsexplainthat no
documents have been produced other than the approximately 18,000 documents DJG produced with its
Rule 26(a)(1) initid disclosuresinMarch2005. Plaintiffs contend that DJG’ s writtenresponsesindicating
that the documents “have been produced” are insufficient, and they request that the Court order DJG to
identify (by the Bates Numbers affixed to each document), whichdocuments DJG contends are responsive

to each specific document request. DJG counters that it was proper to respond to various requests by



gating that “documents have beenproduced” because the documentsthat were produced were provided
to DJG “asthey are kept in the usua course of business.”

Federal Rule of Civil Procedure 34 governs requestsfor production of documents. Subsection (b)
provides that a party who produces documents for ingpection “shall produce them as they are kept in the
usua course of business or shal organize and label themto correspond withthe categoriesinthe request.”
This provison was added to Rule 34(b) to prevent parties from “deliberatdly . . . mix[ing] critical
documents with othersin the hope of oloscuring significance.”

Inlight of Rule 34(b), the questionbefore the Court iswhether the documents previoudy produced
by DJG as part of itsinitid Rule 26(a)(1) disclosureswere produced “ asthey are kept in the usua course
of business.” Certainly, when DJG provided the documents to Plaintiffs in March 2005 DJG did not
indicate that they were being produced to Plarntiffs asthey are kept inthe ordinary course of business. The
March 4, 2005 tranamitta letter merely indicates that there are twelve categories of documents being
produced and provides the Bates Stamp Numbers for the documents in each of the categories. The fact
that DJG did not expresdy date in the tranamitta |etter that the documents were being provided as there
werekept inthe ordinary course of businessis not determinative, however. Rather, the Court must decide,
based on the informationnow provided by the parties, whether the documents previoudy providedby DJG

were produced as they were kept in the ususal course of business.

19See Advisory Committee Note for 1980 Amendment to Rule 34 (quoting Report of the Specia
Committee for the Study of Discovery Abuse, Section of Litigation of the American Bar Association
(2977)).
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The documents DJG previoudy produced consigt of 18,000 or moredocuments. DJG produced
them in nine “bankers boxes” DJG assartsinits response to the Motion to Compel that the documents
were produced as they were kept in the usua course of business “as reflected in its transmittal letter
expresdy identifying the categories of documents. . . it wasproducing.”?® The transmittal letter describes
twelve different categories of documents. Touriva Design Drawings and Patents, Ingtructions/Labels,
Catalog Pages, TourivaModel Files, S. SaxtonProduct Devel opment CommitteeM eeting Notes, Product
Development Committee Meeting Minutes, Saes Report, Touriva Interna Testing, Touriva Externd
Tegting, E-mails, Consumer Log/ComplaintsClaimletters, and InsurancePolicies? Asnoted above, each
of these twelve categories isidentified by Bates Stamp Numbers.

DJG provides no additiond information about these documents. 1t does not explain the origin of
any of these twelve categories of documents, i.e. where these documents were maintained or who
maintained them, and whether the documentsin each category came from one single source or file or from
multiple sources or files. In short, DJG does not provide the Court with any information, let done
evidentiary proof, to establishthat the documentswere produced askept inthe ordinary course of business.
Rather, DJG merdy makes the unsupported assertionthat they were produced inthat manner. While DJG
did group the documents into twelve different categories, the Court does not find that such categorization

satisfies the “usud course of business’ criterion.

DJG’s Resp. to PIs” Mot. to Compel Disc. (doc. 58) at p. 3.
2d., Ex. B.
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Rule 34 does not explainwhat it means to produce documents*“ asthey are kept inthe usud course
of business,” and there is very little case law to guide the Court in making this determination.?? In the
absence of such guidance, the Court holds that a party who chooses the Rule 34(b) option to produce
documents as they are kept in the ordinary course of business bears the burden of showing that the
documents were in fact produced in that manner. A mere assertion that they were so produced is not
aufficient to carry that burden.  Inaddition, merely categorizing the documents produced does not, without
some further explanation, satisfy the requirement that they be produced as kept in the usua course of
business.

In light of the foregoing, the Court holds that DJG has not met its burden to establish that it
produced these documents “as they are kept in the usua course of business.” Because DJG did not
produce them as kept in the usud course of busness, it should have organized and labeled them to
correspond with the categories in each request, as required by Rule 34(b).% Since the documents have
already been provided to Plaintiffs, the easest way for DJG to comply with the “organize and labd”

requirement would be for DJG to identify, by the Bates Numbersthe DJG lawyers have dready stamped

2The Court finds the facts of this case somewhat similar to those present in Scripps Clinic and
ResearchFound. v. Baxter Travenol Labs., Inc., Civ. A. No. 97-240-CMW, 1988 WL 70013 (D. Dd.
June 21, 1988). There, the Court granted a motion to compel the defendant to label the documentsit had
produced to correspond to each request. The defendant had merely referred the plaintiff to more than
45,000 documents that the defendant had previoudy produced. Those 45,000 documents were placed
infifteenboxes and were arranged inbundles within each box. In granting the motion, the court noted that
“mogt of the bundles contained no designation as to the origin of thefile, the name of thefile, or whether
the bundles contained documents from multiple files” Id. at *4.

2Fed. R. Civ. P. 34(h).

12



on the documents, which documents are responsive to each of the document requests, as Plantiffs have
requested.

Withintwenty (20) days of thefiling of this Order, DJG shdl serve amended discovery responses

tothoserequeststhat it responded to by referring Rantiffs to “ previoudy produced” documents, and shdl
identify by Bates Stamp Number which documents are responsive to which requests

B. First Requests No. 2-3 and 5-6

DJG objected to theserequests onthe basis that they are not reasonably calculated to lead to the
discovery of admissible evidence. In itsresponseto the Motionto Compel, however, DJG indicated that
it “has produced those documents it can locate responsive to Requests 3, 5 and 6.”% It dsoindicated that
it “has offered to produce” the documents responsive to Request No. 2.2

Inther reply brief, Rantiffs represent that DJG hasnot produced any of the documents responsive
to RequestsNo. 3, 5, or 6 and that the Motionto Compel isdill ripe as to thoserequests. Plantiffsexplain
that, instead of providing copies of the documentsto Plaintiffs DJG hasinformed Plantiffs that their counsel
must either (1) fly to Chicago to ingpect the documents, or (2) pay for the documents to be shipped from
Chicago to the offices of itslocal counsdl (located in Kansas City, Missouri), where Plaintiffs counsdl can

ingpect them and have them copied at Plaintiffs expense.

24See Allianz Ins. Co. v. Surface Specialties, Inc., No. Civ. A. 03-2470-CM-DJW, 2005 WL
44534, at *3 (D. Kan. Jan. 7, 2005) (ordering party to serve supplementa discovery responses in which
it identified the particular documents responsive to each request).

ZReply in Supp. of Pls’” Mot. to Compel Disc. (doc. 59) at p. 6.
29 d.
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Federal Rule of Civil Procedure 34 provides that a request for production or ingpection “shal
oecify areasonable time, place and manner of making the inspection.”?’ It further providesthat the party
upon whom the request is served must serve awritten response within thirty days after service, and that
“[t]he response shdl State. . . that ingpection and related activities will be permitted as requested, unless
the request is objected to. . . "%

Here, Plaintiffs requests for production were prefaced with the following:

Pursuant to Fed. R. Civ. P. 34, plaintiffs ask defendant Dorel Juvenile Group, Inc. to producethe

following documents and tangible things for ingpectionand copying, within thirty days after service

hereof, at the offices of Douthit Frets Rouse Gentile & Rhodes, L.L.C., 903 East 104th Street,

Suite 610, Kansas City, Missouri 64131.

DJG did not serve any objections to thisingtructionregarding the place and manner of making the
ingpection. Nor did DJG timely propose a reasonable aternative to the requested place or manner when
it served itsinitid written responses® The Court holds that DJG was not entitled to wait until the Motion
to Compel wasfiled to change the place and manner of production. Accordingly, the Court concludesthat

the documents must be produced for ingpection and copying at the offices of Plaintiffs counsd. The

guestion remains, however, whether DJG may (1) charge Plaintiffs for the expense of shipping the

"Fed. R. Civ. P. 34(b) (emphasis added).
%8| d. (emphasis added).

#See Leev. Flagstaff Indus. Corp., 173 F.R.D. 651, 655 (D. Md. 1997) (party responding to
requests for ingpection/production must makewrittenresponseto requests, and if it does not agree to the
requested time, place or manner of production, it should propose reasonable dternative method; vague
assurance that documents will be produced in the future at mutualy agreegble time and place does not
comply with Rule 34, and may be trested as failure to answer).
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photocopied documents from Chicago to Plaintiffs counsel’s offices in Kansas City, and (2) require
Paintiffs to remburse DJG for any photocopying charges.

While thereis agenera presumption*that the responding party must bear the expense of complying
with discovery requests,”*° that presumptionis trumped by Rule 34. Courts have held that under Rule 34,
aresponding party need only make requested documents availabl e for inspectionand copying; it need not
pay the copying costs.® Consequently, DJG isnot required to pay for any photocopying of the requested
documents.

AsRaintiffs chose to have the productiontakeplace at ther counsd’ sofficesinK ansas City rather
thanin Chicago, DJG is entitled to photocopy the requested documents prior to shipping themto Kansas
City and may reguire Plaintiffs to remburse it for al reasonable photocopying expenses®? For the same
reason, DJG is entitled to charge Raintiffs for the reasonable cost of shipping the copied documents to

Kansas City.

0Oppenheimer Fund, Inc. v. Sanders, 437 U.S.340, 98 S.Ct. 2380, 2393, 57 L.Ed.2d 253
(1978).

31Brassco, Inc. v. Klipo, No. 99 Civ. 3014 (RMB) (DF), 2004 WL 1385816 (S.D.N.Y. June
21, 2004); Dew v. 39th Sreet Realty, No. 99 Civ. 12343(WHP) (JCF), 2001 WL 388053, at *1
(SD.N.Y. Apr. 16, 2001) (responding party is only required to produce origind documents for the
requesting party’ singpection, to be copied at the requesting party’ scost);Obiajulu v. City of Rochester,
Dep't of Law, 166 F.R.D. 293, 297 (W.D. N.Y. 1996) (“Rule 34 dlows the plantiff ‘to inspect and
copy’ rdevant documentsand does not require aresponding party to pay for copying codts of voluminous
materids.”).

¥Had Pantiffs eected to inspect the origind documents in Chicago, they would have had the
choice of examining the documents prior to making any decisons about which documents to have
photocopied.
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The Court directs counsdl for the parties to confer within ten (10) days of the date of this Order
to discussthe reasonabl e shipping and photocopying expenses for these documents. Withinten (10) days
thereafter, DJG shdl ship the photocopied documents to Rlantiffs The parties are free to make other
arrangements for the ingpectionor production of these documents so long as the parties agree asto all
arrangements

C. First Request No. 4

DJG objected to this request on the basis that it is not reasonably calculated to lead to the
discovery of admissble evidence. However, in its responseto the Motion to Compel, DJG stated that it
“has no documents responsive to Request 4.” The Court assumes, then, that DJG is waving its asserted
objection to this request and that it has no documents to produce that are responsive to this request.

The Court cannot compel the production of documents that do not exist or that are not in the
possession, custody or control of a party.®® Based on DJG's representation that it has no responsive
documents, the Court will deny the Motion to Compel asto First Request No. 4. The Court, however,
will direct DJG to serve an amended written response to this request afirmativey sating that it has no
documents in its possession, custody or control which are responsive to this request. The amended

response shal be served within twenty (20) days of the date of this Order.

3Sonnino v. Univ. of Kan. Hosp. Auth., No. 02-2576-KHV-DJW, 2004 WL 764085, at * 1
n.2 (D. Kan. Apr. 8, 2004). Rule 34 imposes a duty on the responding party to produce only those
documentsthat areinits*”possession, custody or control.” Am. Maplan Corp. v. Heilmayer, 203 F.R.D.
499, 501 (D. Kan. 2001) (citing Fed. R. Civ. P. 34).
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D. First Request No. 7

This request seeks “[dll blueprints, design drawings or other smilar documents that depict the
Tourivaand each component part thereof.” DJG objected on the basis that the referenceto “ other amilar
documents’ isvague. DJG asserted no other objections, but then stated: “[s]ubject to and without waiving
this objection, . . . al blueprints and design drawing that depict the Touriva sold in the United States and
it component parts have been or will be produced.”

In its response to the Motion to Compel, DJG did not reassert or even discuss its vagueness
objection. It merdy argued that the request was improper because it is not limited to “sde impact
protection” and noted that DJG has agreed to produce al design, development and testing documents for
those Tourivas made to U.S. specifications and subject to the same governmenta regulations as the one
used by Leeyiceth.

This Court has held on numerous occasions that objections asserted inaparty’ sinitiad response to
discovery request—but not reasserted in response to a motion to compel—are deemed abandoned.
Here, DJG failed to reassert itsvagueness objection in its response to the Motion to Compel. The Court
therefore deems it abandoned.

DJG asserted no other objectionto this request when it served itsinitid responsetoit. While DJG

limited its answer to those Tourivas sold in the United States, it asserted no objection or reason for so

¥See, e.g., DIRECTV, Inc. v. Puccindli, 224 F.R.D. 677, 681 (D. Kan. 2004) (deeming
privileges and confidentidity objection waived where not reasserted in opposition to motion to compe);
Dolquist v. Heartland Presbytery, 221 F.R.D. 564, 568 n.16 (D. Kan. 2004) (“objections initidly raised
but not relied upon in response to amotion to compd are deemed abandoned”); Cotracom Commodity
Trading Co. v. Seaboard Corp., 189 F.R.D. 655, 662 (D. Kan.1999) (The court “generdly deems
objectionsinitialy raised but not relied upon in response to the motion [to compel] as abandoned”).
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limiting its response. 1t was not until DJG filed its oppogtion to the Maotion to Compel that it asserted an
overly broad/relevance objection upon which it predicated its limited response.

It iswdl settled that a party may not unilaterally modify a discovery request and respond to only
a portionof the request without asserting an objection to it.% It is aso well settled that when a party fails
to assert anobjectioninitsinitid response to the discovery request and raisesit for the firg imeinresponse
to amotion to compel, the objection is deemed waived.*® In light of the above, DJG's overly broad and
relevance objections to this request, which were asserted for the firgt time initsresponseto the Motion to
Compe, are deemed waived.

As DJG asserted no other objections to this request, the Court will grant the Motion to Compel

as to this particular request. Within twenty (20) days of the date of this Order, DJG shdl serve an

amended written response to this request and ether produce the requested documents or make them

available for ingpection and copying.

*Rule 34 requiresawrittenresponse to arequest for productionto “ state with respect to eachitem
or category, that ingpection and related activities will be permitted as requested, unless the request is
objected to, in which event the reasons for the objectiondhdl be stated. If objection is made to part of
an item or category, the part shdl be specified and inspectionpermitted of the remaining parts.” Fed. R.
Civ. P. 34(b) (emphasis added).

%Sonnino v. Univ. of Kan. Hosp. Auth., 220 F.R.D. 633, 657 (D. Kan. 2004); Cotracom
Commodity Trading Co. v. Seaboard Corp., 189 F.R.D. 655, 662 (D. Kan. 1999). Seealso Sarlight
Int’l, Inc. v. Herlihy, 181 F.R.D. 494, 496 (D. Kan. 1998) (quoting Fed. R. Civ. P. 33(b)(4) (“untimely
objectionsare‘ waived unlessthe party’ sfalureto object is excused by the court for good cause shown.””).
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E. First Request No. 8

This request asks DJG to produce each “ Engineering Change Notice that [it] made that pertains
to the Touriva or any component part thereof.” DJG objected on the basis that the request is overbroad
and seeks materids that are neither relevant nor reasonably cal culatedtolead to the discovery of admissble
evidence. It then sated asfollows. “Subject to and without waving these objections, . . . dl responsive
documents pertaining to the Touriva child restraint systemsold inthe United States and its component parts
have been or will be produced.”

In its response to the Motion to Compel, DJG argues that the request is objectionable because it
isnot limited to the Touriva as manufacturedin the United States, whichisthe one that L eeyicethwas usng.
DJG contends discovery should belimitedto only those car seatsthat are subject to the same governmenta
regulations as the one used by L egyiceth.

The Court is not persuaded by DJG's arguments.  As discussed above, relevancy is broadly
construed, and arequest for discovery must be consdered rdevant if there is “any possibility” that it may
have a bearing on the claim or defense of a party.’

Here, engineering change notices would reveal changes that were made to the Tourivaor any of
itscomponent parts. Conceivably, the request could result inthe discovery of evidencethat changeswere
made to the Tourivathat would have made it a safer or less safe product. It does not necessarily matter
whether the change was made to aTourivasold in the United States or not, for, as discussed above, one

of the issuesin this case iswhether a sofer, feasble aternative design was available. It could alsolead to

3’0Owens v. Jorint/United Mgmt. Co., 221 F.R.D. 649, 652 (D. Kan. 2004); Sheldon v.
Vermonty, 204 F.R.D. 679, 689-90 (D. Kan. 2001).
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the discovery of evidence regarding DJG' s knowledge of adesign defect or of safer, dterndive designs.
The Court therefore overrules DJG' s objections to this request, and the Court will grant the Motion to

Compel. Withintwenty (20) days of the date of this Order, DJG shal serve anamended writtenresponse

to thisrequest and either produce or make available for ingpection and copying the requested documents.

F. First RequestsNo. 10 and 15

Firgt Request No. 10 asks DJG to produce “dl documentsthat discuss, refer, relate or pertainto”
certain testing performed by DJG or on its behalf. First Request No. 15 asks DJG to produce “al
documents that discuss, refer, relate or pertain to the ‘shield opening covers used on the Touriva” DJG
asserted no objections to either of these requests and stated that “dl responsive document have been or
will be produced.”

Fantiffs move to compel DJG to produce the documents thet it indicated it would produce. In
response to the Mation to Compel, DJG argues for the firgt time that it should not be required to provide
the requested documents because therequests are facidly improper asthey useimproper omnibus phrases
such as“rdatesto” and “ pertainsto.”

As discussed above, the Court will deem an objection waived when a party fails to assert the
objection in its initid response to the discovery requests and raises it for the firg time in response to a
motion to compel.® By failing to assart this objection when it served itsinitia response to each of these
requests, DJG waived the objection. The Court will therefore grant the Motion to Compe asto thesetwo

requests. Withintwenty (20) days of the date of this Order, DJG shdl serve an amended writtenresponse

¥Sonnino, 220 F.R.D. at 657; Sarlight Int’l, 181 F.R.D. at 496.
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to these requests and either produce the requested documents or make them available for ingpectionand
copying.

G. First Request No. 11

This request asks for documents that “discuss, refer, relate or pertain to” the discovery of certain
problems withthe initid development of the shidd where is was attached to the shdll of the Touriva. DJG
objected to the request as not reasonably caculated to lead to the discovery of admissble evidence. DJG
stated, however, that  subject to and without waiving this objection,” DJG had dready produced, or would
produce, dl responsive documents. Plaintiffs now move to compel DJG to produce the documents it
indicated it would provide.

In response to the Motion to Compel, DJG asserts for the firg time that the request is facidly
improper because it uses the omnibus terms “relaing to” and “pertainingto.” DJG waived this objection
by faling to assart it initsinitia response. Furthermore, for the reasons, discussed above with respect to
Firg Request No. 8, the Court overrulesDJG’ sobjectionthat it is not reasonably calculated to lead to the
discovery of admissible evidence. Inany event, DJG agreed initsinitia responseto produceal responsive
documents. DJG therefore has no basis to refuse to produce these documents. The Court will grant the

Motionto Compd asto thisrequest. Within twenty (20) days of the date of this Order, DJG sl serve

an amended written response to this request and either produce the requested documents or make them

available for ingpection and copying.
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H. First Request No. 12

This request reads:

On page 63 of the deposition he gave in the Coyle litigation (12/8/99), Mr. Cone, the

designer of the Touriva, tedtified that in 1992, you intended for the Touriva to “meet

European standards.” Produce dl documentsthat discuss, refer, relate or pertain to any

consderation given by you to whether the Touriva should or could “meet European

Standards.”

DJG objected on the basis that the request is vague, overbroad, and not reasonably calculated to
lead to the discovery of admissble evidence. It then Stated that “subject to and without waiving these
objections,” it had dready produced, or would produce, dl responsive documents concerning the design
or development of the Touriva sold in the United States.

Pantiffs move to compel DJG to produce the documents it agreed to produce. In addition,
Pantiffs move the Court to overrule DJG's objections and to compel production of all responsive
documents.

The Court will first consder DJG's argument that the request is facidly improper because it uses
the terms “relate to” and “pertain to.” The Court congtrues this argument as supporting an overbreadth
objection, which DJG asserted in itsinitial response to the request.

DJG correctly notes that this Court hashed on several occasions that adocument request may be

overly broad on its faceif it uses an omnibus term such as “relating to,” “pertaining to,” or “ concerning.”*

That holding, however, applies only whenthe omnibus termis used with respect to ageneral category or

39See, e.g., Sonninov. Univ. of Kan. Hosp. Auth., 221 F.R.D. 661, 667 (D. Kan. 2004); Aikens
v. Deluxe Fin. Servs,, Inc., 217 F.R.D. 533, 538 (D. Kan. 2003).
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broad range of documents.”> Asthis Court has previoudy noted, a request may be overly broad on its
face“if it is couched in such broad language as to make arduous the task of deciding which of numerous
documents may conceivably fall within its scope.”* A request seeking documents “pertaining to” or
“concerning” a broad range of items “requires the respondent either to guess or move through mental
gymnadtics. . . to determine which of many pieces of paper may conceivably contain some detall, either
obvious or hidden, within the scope of the request.”*? When, however, the omnibus phrase modifies a
aufficently specific type of information, document, or event, rather than large or genera categories of
information or documents, the request will not be deemed overly broad on its face®

Applying these standards, the Court finds that this request is not o al-encompassing as to make
it overly broad on itsface. The omnibusterms “refer, rdate to” and “pertain to” modify a specific event,

i.e., DJG’ scondderationof whether the Touriva should or could meet European standards. The termsdo

Oonnino, 221 F.R.D. at 667-68; Aikens, 217 F.R.D. at 538.

“Audiotext Commc’ ns Network, Inc. v.U.S Telecom, Inc., No. Civ. A. 94-2395-GTV, 1995
WL 625962, a *6 (D. Kan. Oct. 5, 1995).

“Audiotext Commc’ nsNetwork, Inc. v. U.S. Telecom, Inc., No. Civ. A. 94-2395-GTV, 1995
WL 18759 (D. Kan. Jan. 17, 1995). Accord Aikens, 217 F.R.D. at 538.

43Sonnino, 221 F.R.D. at 667-68. For example, the Court held a request overbroad and unduly
burdensome on its face where it sought al documents “regarding” or “relaing to” to the lawsuit and the
eleven plaintiffs and their EEOC charges. See Aikens, 217 F.R.D. at 538. ThisCourt dso held arequest
in abreach of contract suit overly broad onits face where it sought documents that referred or related to
any dleged or actual breaches of the contract at issue, the plaintiff’ sreasons for breaching the contract, and
communications between the defendant and any other person regarding terminetion of the contract. See
W. Res. v. Union Pacific RR., No. 00-2043-CM, 2001 WL 1718368, at *3 (D. Kan. Dec. 5, 2001).
Similarly, this Court held a request facidly overbroad where it requested “dl documents concerning
plantiff.” See Pulsecard, Inc. v. Discover Card Servs, No. 94-2304-EEO, 1996 WL 397567, at *6
(D. Kan. duly 11, 1996).
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not modify alarge number or genera category of things or events. Thus, the request is not overly broad
onitsface. The Court therefore overrules this overbreadth objection.

Turning to DJG' s vagueness objection, the Court finds that it has been abandoned. DJG did not
reassert or discuss this objection in its Motion to Compd.

Fndly, the Court will consider DJG's objection that the request is not calculated to lead to the
discovery of admissble evidence. To paraphrase, this request seeks documents that relate to any
consideration DJG gave to whether the Touriva should or could meet European Standards. The Court
does not find that the relevance of these documents is apparent from the face of the request. Flantiffs
therefore have the burden to show how the request seeks relevant information or how it is reasonably
calculated to lead to the discovery of admissible evidence** The Court finds that Plaintiffs have failed to
meet this burden. The Court therefore upholds this objection.

Although the Court is upholding DJG’ srelevanceobjection, DJG is4ill obligated to produce those
documents that it agreed to produce in response to this Request. To the extent DJG has not aready

produced or provided those documents for ingpectionand copying, it shal do so withintwenty (20) days

of the date of this Order.

“Owensv. Jprint/United Mgmt. Co., 221 F.R.D. 649, 652 (D. Kan. 2004); Gen. Elec. Capital
Corp. v. Lear Corp., 215 F.R.D. 637, 640 (D. Kan. 2003).
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l. First Request No. 13

Although DJG asserted various objections to this request, it representsinitsresponsetothe Motion
to Compel that it “has produced this document.”* Paintiffs, however, indicate in their reply that the
document has not been produced—only that Defendant has offered to make it available for ingpection in
Chicago or to ship it to Plaintiffs counsd a their expense.

The Court has dready addressed the issuesreating to photocopying and shipping expenses. See
Section I11.B., supra. Like the other documents that the Court is compelling DJG to provide, DJG shdl

either produce this document or make it available for ingpection and copying within twenty (20) days of

the date of this Order.
J. First Request No. 14
This request issimilar to First Request No. 12. It reads:
On page 80 of the deposition he gave in the Coyle litigation (12/8/99), Mr. Cone, the
designer of the Touriva, testified that individuas employed by youwere“discusang” if the
Touriva “should meet Canadian and U.K. Standards.” Produce all documents that
discuss, refer, relate or pertain to any congderation given by you to whether the Touriva
should or could “meet Canadian and U.K. Standards.”
DJG objected to this request as overbroad and not reasonably caculated to lead to the discovery
of admissble evidence.
For the same reasons discussed above with respect to First Request No. 12, the Court does not

find this request to be facidly overbroad merely because it uses the terms “ discuss, refer, relate or pertain

to.” The Court therefore overrules DJG’s overbreadth objection. The Court, however, susains DJG's

“See DJG' s Resp. to Mot. to Compel Disc. (doc. 58) at p. 8.
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objectionthat the request is not reasonably calculated to |lead to the discovery of admissble evidence. As
withRequest No. 12, the Court does not find the relevance of these documentsto be apparent onthe face
of therequest. Furthermore, the Court is not persuaded by Plaintiffs arguments regarding the relevancy
of documentsrelating to DJG' s consderation of whether the Touriva should or could meet Canadianand
United Kingdom standards. Nor doesthe Court find the request to be reasonably calculated to lead to the
discovery of admissible evidence. The Court therefore upholds DJG’ srelevance objection, and deniesthe
Motion to Compel asto First Request No. 14.

K. First Request No. 16

This request asks DJG to produce a color copy of a certain advertisement for the Touriva DJG
responded that it did not possess a color copy, but that it would provide a black and white copy. Inits
response to the Motion to Compel, DJG represented that it had located a color copy that it would make
avalable to Plantiffs.  To the extent that DJG has not aready provided a color copy to Plaintiffs, DJG

shdl, within twenty (20) days of the date of this Order, produce the requested document or make it

available for Plaintiffs ingpection and copying.

L. First Request No. 17

This request asks DJG to produce documents that discuss, refer, relate to, or pertain to any
suggested changesin the side wings of the plagtic shell of the Touriva and which were generated by DJG
after January 1, 1999. DJG asserted no objectionsto thisrequest. Instead, it stated that “al responsive
documents concerning the design or development of the Tourivachild restraint system sold in the United
States have been or will be produced.” In its response to the Motion to Compel, DJG asserted various

objections. As those objections were not asserted by DJG initsinitial response, the Court deems them
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waived. In addition, the Court finds DJG's initid written response that it would produce documents
concerning the Touriva sold in the United Statesto be non-responsive to the request. The request was
not limited to the Touriva sold inthe United States, and as DJG did not object to thet portion of the request,
it was not entitled to unilaterdly limit the request.

Inlight of the above, the Court will grant the Motion to Compd asto thisrequest. Withintwenty
(20) days of the date of this Order, DJG shdl serve anamended writtenresponseto this request and either
produce the requested documents or make them available for ingpection and copying.

M.  First Request No. 18

DJG asserted various objectionstothisrequest, but thenstated that, subject to and without waiving
those objections “dl responsive documents regarding the catalog pages, ingtructions and labels relating to
the Touriva child regtraint syslem Model 02-519 manufactured in April 2002 have been or will be
produced.” Paintiffs assart in their Motionto Compel that none of those documents has been produced.
DJG does not discuss First Request No. 18 in its response to the Maotion to Compel.

The Court will grant the Motion to Compd asto “dl responsive documents regarding the catalog
pages, ingructions and labels rdaing to the Touriva child restraint system Modd 02-519 manufactured in

April 2002” that DJG indicated it would produce. Withintwenty (20) days of the date of this Order, DJG

shall serve an amended written response to this request and ether produce the requested documents or
make them available for inspection and copying.

N. First Requests No. 19-27 and 31

These requests seek documents regarding the Maxi Priori safety seat. DJG objected to these

requests on the basis that they are not reasonably calculated to lead to the discovery of admissble
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evidence. DJG arguesin its response to the Mation to Compel that the documents sought relate to an
entirdy different product than the Touriva and they are not limited to documents rdating to “ molded insert”
notches amilar to those on the Touriva. Furthermore, the documents sought in Request No. 19-22 and
31 are not limited to Sde impact protection.

For the reasons set forth above in connection withFirgt Interrogatory No. 9, the Court overrules
this objection.

DJG aso objected to RequestsNo. 19-20 onthe bads that theyarevague. DJG does not reassert
this objection in its response to the Motion to Compel.  The Court thus deems the vagueness objection
abandoned.

DJG aso objected to Requests No. 19-21 and 31 on the basis that they are overbroad. To the
extent DJG contends they are overbroad because they do not request documents relating to the Touriva,
the Court overrulesthe objectionfor the same reasons discussed with respect to Interrogatory No. 9. To
the extent DJG contends these requests are facialy overbroad because they use the omnibus terms
“discuss, refer, relate or pertainto”* or “rdating to,”*’ the Court overrulesthe objection. Asusedinthese
four requests, the above-cited terms do not modify alarge category of documents or events, but rather
specific types of documents and specific events. Thus, the Court does not find these requeststo befacidly

overbroad.”®

“6See First Requests No. 19-21.
4’See First Request No. 31.
“8See Sonnino, 221 F.R.D. at 667-68.
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The Court notesthat DJG a so arguesinitsresponse to the Motion to Compel that First Requests
No. 22, 23, and 27 are fadidly overbroad because they use the same omnibus terms. DJG did not,
however, assert such an objection to those requests when it served its initia responses. The Court
therefore finds that DJG' sfacidly overbreadth objections as to First Requests No. 22, 23, and 27 have
been waived because they were not timely asserted. They are therefore overruled

In light of the above, the Court will grant the Motion to Compel asto First Requests No. 19-27,
and 31.

O. First Requests No. 28 and 30

Thesetwo requestsrelateto the sde of the Tourivain Europe. Asthey are difficult to paraphrase,
the Court will set them out in their entirety.

First Request No. 28 reads:

On pages 10 and 11 of the deposition he gaveinthe UXA v. Dorel litigation (12/7/01),

Richard Glover testified that you distributed child restraints you manufactured inthe United

States in Europe through a Hungarian company named “Kara.” Produce dl documents

that discuss, refer, relate or pertain to your sde of the child restraint known in the U.S. as

the “Touriva’ through “Kard’ to European consumers.

First Request No. 30 reads:

On page 43 of the deposition he gave in the Vaughan v. Cosco® litigation (5/2/00),

Richard Glover tedtified that “we do have meetings (with employees of Maxi-Miliaan) at
least probably at haf-year intervals’ and that these meetings pertain to “ product exchange;

our products going to Europe and their products coming intothe U.S. . . . Produce a
documentsthat discuss, refer, relate or pertain to the child restraint known as the Touriva
“going to Europe.”

*9DJG was formerly known as Cosco, Inc. Compl. (doc.1), 13.
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DJG objected to both of these requests on the bad's that they are overbroad, vague, unduly
burdensome, and not reasonably calculated to lead to the discovery of admissible evidence.

Neither request appears to seek rdlevant information on its face and both appear overbroad on
their face. Plaintiffs, as the propounding party, have the burden to show how the request is rdevant and
caculated to lead to the discovery of admissble evidence. The Court does not find that Plaintiffs have met
that burden as to ether of these requests. The Court therefore sustains DJG' s objections that these
requests are not reasonably caculated to lead to the discovery of admissible evidence and are facidly
overbroad, and denies the Motion to Compd asto First Requests No. 28 and 30.

P. First Requests No. 32 and 33

These requests relate to two e-mail messages and ask DJG to produce various documents
relating to the subjects discussed inthose messages. DJG objected to the requests because it was not able
to locate a copy of ether email message and Plaintiffs had failed to provide copies to DJG o that DJG
could veify the accuracy of the language Plaintiffs had quoted fromthe e-mails. DJG aso objected onthe
basis that the requestsare not reasonably cal culated to lead to the discovery of admissible evidence. Itaso
objected to Request No. 33 on the basisthat it is overbroad.

Initsresponse to the Motionto Compel, DJG asserted for the firgt time the objectionthat Request
No. 32 is overly broad onitsface because it seeks dl documents “that relate to” the subject discussed in
the email. At the same time, however, DJG statesthat Plantiffs findly provided a copies of these two e-
mail messages to DJG and “ DJG will now see whether it has any other documents responsive to these two

requests.”
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The Court interpretsthis satement to meanthat DJG iswithdrawing its objections to both of these
Reguests. The Court therefore grants the Motion to Compel asto First Requests No. 32 and 33. Within

twenty (20) days of the date of this Order, DJG shall serve an amended written response to these two

requests and either produce the requested documents or make themavailable for ingpectionand copying.
Q. First Requests No. 34 and 35
The only topic at issue with respect to these two requestsis DJG' s responsethat it has produced
or will produce the responsive documents. To the extent DJG has responsive documentsin its possession,
custody, or control it shall serve an amended written response to these requests and either produce the

requested documents or make them available for ingpection and copying, al within twenty (20) days of

the date of this Order.

R. First Request No. 36

This request asks DJG to produce:

[T]he document containing the line iteminthe Bill of Materids generated during the years

1999-2001 for your “Dreamride’ or Ultra Dreamride’ car bed restraint that identifies the

cost to you, per unit, of the foam padding that is used on the Sdes of the restraint/car bed.

DJG objected on the basis that the request is vague and seeks information not reasonably
caculated to lead to the discovery of admissible evidence. Initsresponseto the Motionto Compel, DJG
does not reassart its vagueness objection. The Court thereforefindsthat DJG' s vagueness objection has
been waived.

While DJG does reassert its relevance objection, the Court is not persuaded by DJG's argument

supporting that objection, i.e., that the requested documents areirrdevant because the Dreamride car seat

is“completdy dissmilar” to the Touriva. The Court finds the requested materids to be rdevant for the
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reasons cited by Plantiffs i.e., the requested informationmay lead to the discovery of potentialy admissble
regarding the following issues. (1) the economic feaghility of a safer, dternative design; and (2) the type
and leve of sde padding DJG believes is needed to provided an adequate level of Sdeimpact protection.
It may dso berdevant inthat the documents may refute DJG' s expert opinion that side impact protection
does not work and is not worth the extra cost.

Inlight of the foregoing, the Court overrules DJG's objections to First Request No. 36 and will

grant the Motion to Compd astoit. Within twenty (20) days of the date of this Order, DJG shdl serve

anamended writtenresponseto this request and either produce these requested documents or makethem
available for ingpection and copying.

S. First Request No. 37

This request asks DJG to produce:

All documents generated by any person, committee, task force or team, induding minutes

of any meeting where discussons were held, whichdiscuss, reflect, pertain or relateto the

design or development of the Touriva

DJG objected on the badis that the request is overbroad, vague, unduly burdensome, and not
reasonably calculated to lead to the discovery of admissible evidence. It went on to state, however, that
without waiving those objections, it would produce “dl responsive documents concerning the design of
development of the Touriva . . . sold in the United States.” In other words it agreed to produce the
requested documents but only as to the Tourivasold in the United States.

Initsresponseto the Motionto Compel, DJG failed to reassert or discussitsvaguenessand unduly

burdensome objections. The Court therefore finds those objections to be abandoned.
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DJG does reassert itsoverbreadthobjection, assartingthat the request isfacidly improper because
it asks DJG to produce al documentsthat “ discuss, reflect, pertain or relate to” the design or devel opment
of the Touriva The Court finds it curious that DJG continues to assart this objection, in that in itsinitia
responseto the request it agreed to provide the requested documents, as limited to the Touriva sold inthe
United States. DJG apparently has no trouble discerning what documents are responsive to this request
asto the design and development of the Touriva sold in the United States and is able to produce those
documents without engaging in “mental gymnastics™® DJG should therefore be able to do the same for
the Touriva sold outside of the United States. DJG's objection that the request is facidly overbroad is
therefore overruled.

The Court adso overrules DJG's objection that the request is overly broad and not reasonably
caculated to lead to the discovery of admissible evidence because it is not limited to the Tourivasold in
the United States or to specific issues rdaing to side impact protection.  As the Court discussed in
connectionwith First Request No. 8, discovery need not be limited to the Touriva sold inthe United States.
Also, the Court finds the arguments Plaintiffs make at pages 18- 19 of thar supporting memorandumto be
persuasive as to how this request may lead to the discovery of admissible evidence, induding potentia
evidence regarding a sdfer, dternative design.

Inlight of the foregoing, the Court therefore overrules these objections and grants the Motion to

Compel asto First Request No. 38. Within twenty (20) days of the date of this Order, DJG shdl serve

%See Sonnino v. Univ. of Kan. Hosp. Auth., 221 F.R.D. 661, 667 (D. Kan. 2004) (obsarving
that use of omnibus terms suchas* pertaining to” and “ concerning” are objectionable where the responding
party must engage in “mental gymnastics to determine what documents may or not be caled for).
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an amended written response to this request and either produce the requested documents or make them
available for ingpection and copying.

T. First Request No. 38

This request asks DJG to produce dl documents that “discuss, reflect, pertain or relate to the
performance of the Tourivain sdeimpacts” DJG asserted no objections to this request, but stated that
“dl respongve documents concerning the design, development and testing of the Touriva. . . sold in the
United States have beenor will be produced.” In its response to the Motion to Compel, DJG argued that
the request isfacialy overbroad because it seeks documents that “discuss, refer, relate or pertain to” a
category of documents.

The Court will grant the Motionto Compd asto thisrequest. DJG asserted no objections to this
request initsinitia response. As discussed above with respect to First Request No. 7, DJG isnot entitled
to unilaterdly limit a request without asserting some objection upon which the limitation is based
Furthermore, DJG isnot alowed to curethis deficiency by asserting afaciad overbreadth objectionfor the

firg ime initsresponseto the Motionto Compel. Withintwenty (20) days of the date of this Order, DJG

shall serve an amended written response to this request and either produce the requested documents or
make them available for inspection and copying.

u. First Request No. 39

The only issue that Plantiffs raise with respect to this request is that DJG has yet to provide to
Plantiffs certain documents that it indicated would be produced. As with the other documents that the

Court is ordering DJG to produce, DJG shdl, within twenty (20) days of the date of this Order, either

produce the requested documents or make them available for inspection and copying.

34



V. First Request No. 40

Thisrequest seeks documents generated fromthe time DJG first conceived of the Touriva through
the present “which discuss, reflect, pertain or relate to the use of EPS and/or other energy absorbing
materids inthe sidewings’ of seventeenenumerated child restraint seats. The seventeen seatsaredl those
of DJG's competitors. The request asks DJG to include al documents “discussing any ‘reverse
enginering’” of any of the seventeen listed seats. DJG objected on the basis that the request is not
caculated to lead to the discovery of admissible evidence.

In its response to the Motion to Compel, DJG argues for the firgt time that the request is faddly
overbroad. As this objection was not asserted in its initid response to the request, the Court deems it
untimely and waived.

With respect to DJG's objection that the request is not calculated to lead to the discovery of
admissble evidence, DJG argues in its response to the Motion to Compel that Plantiffs have made no
showing that any of the listed seventeen modd s have molded insarts smilar to those found in the Touriva.
DJG assertsthat the issue inthis case isnot what DJG may have known about the design of itscompetitor’s
products, but what DJG knew about the design of the Touriva

Fantiffscontend that the request is not objectionable because it isintended to discover information
about what steps, if any, DJG has taken to perform “reverse engineering” on its competitors safety seats.
Pantiffs point out that the request islimited soldy to the issue of the use of EPS or other padding inthe sde

wings of those seats.
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Astherelevance of this request is not apparent on its face, Plaintiffs, as the propounding parties,
have the burden to show it is reasonably caculated to |ead to the discovery of admissble evidence>* The
Court finds that Plaintiffs have met that burden.

Faintiffs explain that each of the seventeen seats ligted in this request uses EPS, another type of
foam, or air bladders to protect a child's skull in the event of aside impact. Plaintiffs further explain that
“reverseengineering” isawdl-known termand that the designer of the Touriva, Richard Cone, hastedtified
in other litigation that DJG did “quite a bit of testing” oncompetitors seats during the development of the
Touriva. Plaintiffs argue that if DJG tested or examined any of the listed seats prior to the date that
Leeyiceth's seat was purchased in order to andyze the side impact protection that its competitors were
providing then Plaintiffs are entitled to know what testing DJG did and how that testing may have led DJG
not to choose to indude any of the protectionin Leeyiceth’ sseat. Plaintiffsalso assert that if DJG examined
any of the seatsidentified in Request No. 40 after Leeyiceth’ s seat wasmanufactured thenwheat it may have
learned is relevant to its post-sde duty to warn.

The Court is persuaded by Plaintiffs arguments and findsthat First Request No. 40 isreasonably
caculated to lead to the discovery of admissible evidence. The Court will therefore grant the Motion to

Compel as to Request No. 40. Within twenty (20) days of the date of this Order, DJG shall serve an

amended written response to this request and either produce the requested documents or make them

available for ingpection and copying.

Sl0wensv. Sorint/United Mgmt. Co., 221 F.R.D. 649, 652 (D. Kan. 2004); Seil v. Humana
Kan. City, Inc., 197 F.R.D. 442, 445 (D. Kan. 2000).
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W. First Request No. 41

This request asks for al documents “which discuss, reflect, pertain or relate to the design or
development of the use of energy absorbing materid (including, e.g., EPS, foam) onthe sidewings of the
Touriva” DJG assarted no objections to this request in its initid response. Ingtead it gtated: “[A]ll
responsve documents concerning the design or development of the Touriva child restraint system sold in
the United States have been or will be produced.”

In its response to the Maotion to Compel, DJG asserts for the firgt time thet the request is facidly
overbroad because it uses the omnibus terms “ discuss, reflect, pertain, or relate to.” It also appears to
assert arelevance objectionfor the firg timeinitsMotionto Compd, arguing that the only relevant inquiry
is to the Touriva made in the United States. As DJG did not assert any overbreadth or relevance
objections in its initid responsesto this request, those objections are deemed waived. As noted above,
DJG may not unilaterally modify a discovery request and respond to only a portion of the request without
asserting an objection toit.

AsDJG asserted no timdy objections totheserequests, the Court will grant the Motionto Compel.

Within twenty (20) days of the date of this Order, DJG shall serve an amended written response to this

request and either produce the requested documents or make them available for ingpection and copying.
X. First Requests No. 42, 45, and 49
Firg Request No. 42 seeks the following:
All documents generated from 1993 through today . . . which discuss, reflect, pertain or
relate to any “ cost/benefit anadyss’ involving a comparison between child restraints that

contain energy absorbing materias on the Sde wings with child restraintsthat do not have
any such materid on the Sdewings.
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First Request No. 45 seeks:

All documents generated from 1993 through today . . . which discuss, reflect, pertain or

relate to any safety hazards or risks associated with the useof child restraints that do not

contain energy absorbing materia on the Sde wings.

First Request No. 49 seeks:

All documents generated after 1993 whichdiscuss, refer, relateor pertaintoany proposas

or suggestions for performing any type of side impact testing or andysis on your child

restraint products.

DJG objected to these three requests on the basis that they are overbroad and not reasonably
caculated to lead to the discovery of admissbleevidence. Asto RequestsNo. 42 and 45, DJG also stated
that, subject to and without waiving its objections, “dl responsve documents concerning the design or
devel opment of the Touriva. . . sold inthe United States have been or will be produced.”®? Asto Request
No. 49, DJG stated that, subject to and without walvingthose objections, “dl responsive document relaing
to dynamic testing of the Touriva. . . sold in the United States have been or will be produced.”?

Faintiffs move to compel DJG to produce those documents that DJG indicated it would produce
but has in fact not produced. Paintiffs aso move to compe DJG to produce all other documents
responsive to this request, i.e, al documents requested and not just those limited to the design,
development, and/or testing of the Touriva sold in the United States.

Initsresponseto the Motionto Compd, DJG asserts vague and undue burden objections to each

of theserequests. Asthese objectionswere not timely asserted in DJG’ sinitia response, the Court deems

them waived.

2Firgt Req. No. 42 & 45 (emphasis added).
3First Reqg. No. 49 (emphasis added).
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The Court will now turn to those objectionsthat DJG did assert initsinitia responses and which
it reasserted in its response to the Motionto Compel.  The Court does not find the requests to be overly
broad on their face because they ask for documents “which discuss, reflect, pertain or relateto,” asthose
terms qudify specific groups of documents rather than broad, general categories. This objection is
therefore overruled.

Turmningto DJG’ s objections that the requestsare overbroad inscopeand not reasonably caculated
to lead to the discovery of admissble evidence, DJG argues that First Request No. 42 is objectionable
because it asks for documents rdaing to a cost/benefit andyds as to all child restraints by all
manufacturers. Similarly, DJG argues that First Request No. 45 is objectionable because it asks for
documents relating to safety hazards posed by any child restraint that does not have energy absorbing
materids on the sdewings, i.e, dl child resraints (regardless of whomthey are manufactured by) that do
not have energy absorbing materials on the sde wings. Findly, DJG argues that Request 49 is
objectionable becauseit asks for side impact testing on all child restraint products made by DJG, and
not just the Touriva.

For the reasons discussed in Plaintiffs supporting memorandum and reply brief, the Court does
not find theserequeststo be overly broad inscope. The Court aso findsthem to be reasonably calculated
to lead to the discovery of admissible evidence. The Court therefore grants the Motion to Compel asto

First Requests No. 42, 45, and 49. Within twenty (20) days of the date of this Order, DJG shdl sarve

anamended writtenresponse to these requests and either produce the requested documents or makethem

available for ingpection and copying.
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Y. First Request No. 46

DJG asserted no objections to this request and stated in its initid response that all responsive
documents have been or will be produced. Plaintiffsindicate in their Motionto Compel that DJG did not
produce any documents with those responses and has not produced any additiona documents to date.
Plaintiffs therefore move to compe DJG to produce these documents. DJG does hot specifically address
thisrequest in its response to the Motion to Compd.

In light of the above, the Court will grant the Motionto Compd asto thisrequest. Within twenty
(20) days of the date of this Order, DJG shdl ether produce the requested documents or make them
available for ingpection and copying.

Z First Request No. 47

This request asks DJG to produce gtatic and dynamic testing documents for the Touriva “for any
purpose and under any type of test configurationother than a side impact.”®* DJG objected onthebasis
that the request is overbroad and not reasonably cal culated to lead to the discovery of admissble evidence.
It went on to dtate, that subject to and without walving those objections, it had produced, or would
produce, “dl responsve documentsreating to dynamic testing of the Touriva Child Restraint Systemn sold
in the United States.”

In its response to the Motion to Compel, DJG asserts that the request isfacidly overbroad to the
extent a portion of it requests “dl other documents which discuss, reflect, pertain or relate to each such
test.” It also asserts that it is overbroad and not reasonably calculated to lead to the discovery of

admissible evidence because it is pertains to testing relating to any condition other than a side impact.

*Firg Reg. No. 47 (emphasisin origina.)
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DJG arguesthat Plantiffs dams are based onthe dleged absence of sideimpact protectionand the failure
to warnthat the Touriva did not provide adequate sideimpact protection. Thus, documentsreating to any
tegting of the Touriva other than for sdeimpactsis not relevant and not likely to leed to the discovery of
admissible evidence.

The Court agrees. The relevance of this request is not apparent on the face of the request.
Accordingly, Rlantiffs, astherequesting parties, have the burdento show these documentsare relevant and
how they may lead to the discovery of admissble evidence. Plarntiffs do not meet this burden. Indeed,
Haintiffs own arguments show why this request isirrdevant. In refuting DJG's argument thet the caseis
only about the design of the molded insert, Plaintiffs date:

A review of plantiffs Complaint makes it clear that it is the absence of adequate side

impact protection that is repestedly and consstently aleged inthe Complaint, ong with

the falure to test for lateral impacts and to warn that the Touriva provided no lateral

impact protection. See Complaint at 11 18-20, 30-39, 44, and 53.

The nature and scope of plaintiffs clams are dso made clear in plantiffs initid brief on

this Motion, whichspends severa pages discussing the need for EPS or other sideimpact

protection. ...

Haintiffs dso argue in their supporting memorandum that “[i]t bears repesating that the inability of
the Tourivato provide side impact protection is the essence of what this case is about.”®

The briefing onthe Motionto Compel and the Court’ sown review of the Complaint lead the Court

to the conclusion that this case is predicated on alegations that the Touriva Leeyiceth was usng did not

provide adequate side impact protection. The Court fails to see how documentsrdating to testing other

*Pls. Reply Mem. in Supp. of Mot. to Compel Disc. (doc. 59) at p. 4 (emphasis added).
*PIs’ Mem. in Supp. of Mot. to Compel Disc. (doc. 45) a p. 18 (emphasis added).
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than sideimpact testing are rdevant to this case, and Plantiffs fal to adequately explainwhy or how such
documents are relevant or how this request may lead to the discovery of admissible evidence. The Court
therefore upholds DJG’ s objections that First Request No. 47 is overbroad and not reasonably caculated
to lead to the discovery of admissble evidence. The Motion to Compel isdenied asto thisrequest, except
to the extent that DJG has agreed to produce certain documents in response to it and DJG has not

produced those documents. Withintwenty (20) days of the date of this Order, DJG sl either produce

those documents or make them available for ingpection and copying.

AA. First Request No. 48

This request asks DJG to produce various documents concerning certain testing—both satic and
dynamic—of the Touriva. More specificaly, it requests al test summaries, test data, test videotapes, test
photographs and dl other documents that “ discuss, reflect, pertain or relate to” such testing “where a
Tourivawas tested in a side impact configuration for any purpose.”®’

DJG objected on the basis that the request is overbroad and not reasonably calculated tolead to
the discovery of admissble evidence. DJG then stated that, subject to and without waiving those
objections, dl responsve documents “reating to dynamic testing of the Touriva . . . sold in the United
States have been or will be produced.”

I nitsresponse to the Motionto Compe, DJG assertsthat the request isfadialy overbroad because
it requests documents “that discuss, reflect, pertain or relate to” certain testing. It aso argues that the
requestisoverbroad inscope and not reasonably cal culated to lead to the discovery of admissible evidence

because it is not limited to the Touriva sold in the United States.

5’First Reg. No. 48 (emphasisin origind).
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The Court overrules DJG’ s obj ectionthat the request isfacidly overbroad. Once again, the Court
does not find the request facidly overbroad, asthe omnibus terms “pertain to” or “relateto” do not modify
agenera category of documents, but rather specific types of testing and specific documents.

The Court dso overrules DJG's remaining objections, for the same reason discussed above in
connectionwithFirst Request No. 8. The Court therefore grantsthe Motion to Compel asto First Request

No. 48. Withintwenty (20) days of the date of this Order, DJG shdl serve an amended written response

to this request and ether produce the requested documents or make them available for ingpection and
copying.

BB. First Request No. 50

This request asks DJG to produce documents rdaing to a new “R-44 ded test bench” and an
“updated” ded test bench. More specificdly, Plaintiffs ask DJG to produce documents “which discuss,
reflect, pertain or relate to” the design, acquisition, cogt, ingtdlation, capabilities, potentia uses, potentia
or actud capability to andyze the dynamic crash performance of child restraintsin side impacts, and any
modifications (proposed or actua) of the new and updated ded testing equipment. Plaintiffs aso request
that they be alowed to enter DJG'’ s property to inpect DJG’ sded test equipment. Plantiffs gatein thar
supporting memorandum that they are seeking “only those documents associated with upgrades and
modificationsto the ded.”®

DJG objected to the request on the basis that it isoverbroad, vague, unduly burdensome, and not

reasonably calculated to lead to the discovery of admissible evidence. DJG does not re-assert or discuss

®Mem. in Supp. of Pls” Mot. to Compel Disc. (doc. 45) at p. 26.
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its objections that the request is vague and unduly burdensome. The Court therefore deems those
obj ections abandoned.

In its response to the Motionto Compel, DJG reassertsits overbreadth objection and argues that
the request isfacidly overbroad because it asks for documents that “discuss, reflect, pertain or relate to”
DJG'snew and updated test ded. DJG dso argues that the request isirrelevant because the new ded did
not begin operation until July 2004, dmost two years after Leeyiceth’saccident. DJG assertsthat its has
produced dl tests relating to the United States version of the Touriva, and it isthose test results that are
rlevant to Plantiffs dam and not the design or performance of the testing equipment and facilities on
which those tests were run.

With respect to DJG's facid overbreadth objection, the Court finds that the omnibus terms
describe sufficiently specific categories of documents so as not render the request faciadly overbroad.

With respect to DJG's relevance objection, the Court finds the request to be relevant and
reasonably calculated to lead to the discovery of admissble evidence. While the relevance of these
materids isnot apparent from the face of the request, Plaintiffs point out that they have asserted numerous
dlegations based on DJG' sfalureto test the Touriva. Plaintiffs explain that the requested documentsand
ingpection, athough they ded with the new and updated test ded, may shed light on what DJG could or
should have done as far as side impact testing of the Touriva used by Leeyiceth.

Although the Court finds that the requested documents may only be margindly relevant, the Court
cannot find that “it is clear that the information sought can have no possible bearing” on Rlantiffs falure

to test claims. Consequently, the Court overrules DJG' s relevance objection.



Withintwenty (20) days of the date of this Order, DJG shall serve an amended writtenresponse

to this request and ether produce the requested documents or make them available for ingpection and
copying. In addition, the parties shdl confer and attempt to agree on arrangements for Plaintiffs
representatives to ingpect the ded test equipment.

CC. First Request No. 56

Thisrequest seeks documentsregarding other amilar incidents. More specificaly, it requests*[4]ll
petitions or complaints concerning al lawsuitsfiled againgt you where it was dleged that one of your child
restraint devices contained a defect that caused or contributed to cause an injury to a child during a
vehicular accident, limitedto” the following defects related to: (1) the absence of adequate paddinginthe
sde wing, (2) the depth of the sde wings, (3) the energy absorbing capacity of the sdewings, or (4) the
performance of DJG's car seat in crashes involving Side impacts.

DJG objected on the groundsthat the request is overbroad and not reasonably calculated to lead
to the discovery of admissible evidence. It then stated that, subject to and without waiving those
objections, it had produced al complaints and damlettersinvaving the Touriva sold inthe United States.
DJG arguesinits Response to the Motionto Compel that the request is objectionable to the extent it seeks
documents concerning complaintsreaingto all of DJG’ s child restraints, which would include car beds
and rear-facing infant seats. Plaintiffscounter that it does not matter what type of restraintisat issue aslong
as the complaint dleges an injury due to the same defects dleged in this case.

It is well settled under both federal and Kansas law that evidence of the occurrence of other
accidents involving the same circumstances as the case at issue is admissible pursuant to a grict lighility

theory, to establish notice or the existence of a defect, or to refute testimony be a defense witnessthat a
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givenproduct was designed without safety hazards.®®  Evidence of smilar accidentsis admissible so long
as the conditions in effect during the past incidents are “subgtantialy smilar™ to those at the time of the
incident in question.®® Evidence proffered to illustrate the existence of a dangerous condition necessitates
ahigh degree of amilarity; the requirement is relaxed, however, when the evidence of other accidentsis
submitted to prove notice or awareness of the potential defect.®:

Although there are specific limits on the admissibility of smilar lawsuits and complaints, such
evidence need not be admissible to be relevant, and, therefore discoverable.®? For discovery purposes,
the court need only find that the circumstances surrounding the other accidents are smilar enough that
discovery concerning those incidents is reasonably calculated to lead to the uncovering of subgtantialy
smilar occurrences®®

Applying these principles to the present case, the court concludes that Plaintiffs are entitled to
discovery concerning accidents and complaints involving not only the Touriva used by Leeyiceth but dso

other child restraint devices of DJG that were adleged to have the same defects dlaimed in this case.

*Ponder v. Warren Tool Corp, 834 F.2d 1553, 1560 (10th Cir. 1987); Rexrode v. Am.
Laundry Press Co., 674 F.2d 826, 829 n.9 (10th Cir. 1982).

0Rexrode, 674 F.2d at 829 n.9.

®10rleman v. Jumpking, Inc., No. Civ. A. 99-2522-CM, 2000 WL 1114849, at *2 (D. Kan.
July 11, 2000).

52Fed, R. Civ. P. 26(b)(1).
Lohr v. Sanley-Bostitch, Inc., 135 F.R.D. 162, 164 (W. D. Mich. 1991).
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Inlight of the above, the Court will grant the Motionto Compel asto First Request No. 56. Within

twenty (20) days of the date of this Order, DJG shdl serve an amended written response to this request

and either produce the requested documents or make them available for ingpection and copying.
V.  Bearingthe Cogt of Future Productions

Plantiffs seek an order that each party should bear the costs of itsown document productions for
the remainder of the case. Inthedternative, Plantiffs request that the Court order that the reasonable costs
of duplicating documents be taxed as costs at the end of the case pursuant to 28 U.S.C. § 1920.

DJG opposes Plantiffs request. DJG argues that under Federal Rule of Civil Procedure 34, a
producing party need not pay for photocopying. DJG opposes Plaintiffs dternative request in that
photocopying istaxable under 28 U.S.C. § 1920 only for documents and papers “ necessarily obtained for
usein the case.”® DJG contends that many of the documents Plaintiffs have requested go beyond what
is necessary for Plaintiffs to prosecute the case.

The Court finds no basis to make an exception to Rule 34 in this case. As discussed previoudy,
under Rule 34 aparty need only make the requested documents available for ingpection and copying; it
need not pay photocopying expenses.®® The Court will therefore deny Plaintiffs request that the Court
order as to future document productions that each party must bear the cost of photocopying those
documentsthat it produces. The Court will dso deny Plaintiffs dternativerequest that the Court order that
photocopying expenses be taxed as costs. The Court’s ruling will not prevent any prevailing party from

filing abill of cogtsat the conclusionof this action seeking to recover the costs of photocopying documents

528 U.S.C. § 1920(4).
®5See discussion in Section 111.B, supra, and note 31.

a7



produced. The party seeking costs, however, must satisfy its burden to show that the documents were
“necessarily obtained for usein the case.”®
V. Plaintiffs Request for Sanctions

Plantiffs seek to recover the costs they have incurred in connection with their Motionto Compdl.
Federal Rule of Civil Procedure 37(a)(4)(C) alows a court to impose sanctions where, as here, amotion
to compd isgranted in part and denied in part. Under that rule, the court may “ apportion the reasonable
expensesincurred in relation to the motion among the parties and personsin ajust manner.”®’

Here, the Court has overruled many of DJG's objections, aggnificant number of whichthe Court
finds were not substantidly judtified. The Court thus deemsiit just to dlow Plaintiffs to recover a portion
of the reasonable expenses and attorney feesthat they have incurred inbringing their Motionto Compel .8

To ad the Court is determining the proper amount of expenses, Rlaintiffs counsd shdl file, within

thirty (30) days of the date of filing of this Order, a pleading in which Plaintiffs set forth the amount of
expenses and attorney feesthat they seek to recover againg DJG and an dfidavit itemizing those expenses

and fees. DJG shdl have twenty (20) days theresfter to respond. The Court will then issue a second

order, gpportioning the expenses and fees and specifying the amount and time of payment.

%See Case v. Unified Sch. Dist. No. 233, Johnson County, Kan., 157 F.3d 1243, 1258 (10th
Cir. 1998) (“[T]he burdenis on the prevailing [parties] to establish the amount of compensable costs and
expensesto which they are entitled. Prevailing parties necessarily assume the risks inherent in afalureto
meet that burden.”) (quoting Maresv. Credit Bureau of Raton, 801 F.2d 1197, 1208 (10th Cir. 1986)).

5"Fed. R. Civ. P. 37(a)(4)(C).

%|n the absence of any evidence indicating that DJG itsalf was responsible for the sanctionable
conduct, the Court will impose the sanctions againg the law firms of DJG’ scounsd. See DIRECTYV, Inc.
v. Puccinelli, 224 F.R.D. 677,693 n.56 (D. Kan. 2004); Sonnino v. Univ. Kan. Hosp. Auth., 220
F.R.D. 638, 656 n.91 (D. Kan. 2004).
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IT ISTHEREFORE ORDERED that Plaintiffs Mation to Compel Discovery (doc. 39)
is granted in part and denied in part as set forth herein.

IT ISFURTHER ORDERED tha al documents required to be produced or made available
for ingpection and copying as a result of this Order shall be provided to Plaintiffs at their counsd’s office
in Kansas City, Missouri, unless the parties agree to make different arrangements for the produc-
tion/ingpection

IT ISFURTHER ORDERED that Plaintiffs request for sanctionsis granted to the extent that
the Court will dlow Plaintiffs to recover a portion of the reasonable expenses and attorney fees that they
have incurred inbringing their Motionto Compel, and the parties shdl follow the briefing schedule set forth
herein regarding the amount of sanctions to be awarded.

IT ISFURTHER ORDERED tha Plantiffs request for an order pertaining to the cost of dl
document productions for the remainder of the case is denied.

IT1SSO ORDERED.

Dated in Kansas City, Kansas on this 31t day of August 2005.

g David J. Waxse

David J. Waxse
United States Magistrate Judge

cc: All counsdl and pro se parties
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