IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

NUBIA CARDENAS, individually and asa
natural guardian of L eeyiceth Reyna, a minor,
and SOUTHWEST NATIONAL BANK, as
Conservator for Leeyiceth Reyna, aminor,

Plaintiffs,

VS. Case No.

04-2478-GTV
DOREL JUVENILE GROUP, INC.,

DOREL INDUSTRIES, INC., WAL-MART
STORES, INC., and WAL-MART STORES
EAST, INC,,

Defendants.

MEMORANDUM AND ORDER

FPantiffs Nubia Cardenas, individudly and as a natura guardian of Leeyiceth Reyna, a
minor, and Southwest National Bank, as conservator for Leeyiceth Reyna, bring this product
lidbility action daiming that Defendants Dorel Juvenile Group, Inc. (“DJG’), Dorel Industries Inc.
(“DI"), wa-Mat Stores, Inc., and Wa-Mart Stores Eadt, Inc., introduced a defective and
unreasonably dangerous child safety seat into the stream of commerce. DI has filed a motion to
digniss for lack of persona jurisdiction (Doc. 6). For the following reasons, the court denies

DI'smotion.

|. Standard for Judgment

DI moves the court to digmiss this action pursuant to Fed. R. Civ. P. 12(b)(2). In opposing




a Rue 12(b)(2) metion, the plantff bears the burden of establishing personal jurisdiction over

the defendant. OMI Holdings Inc. v. Royd Ins. Co. of Can., 149 F.3d 1086, 1091 (10th Cir.

1998) (citation omitted). Where, as here, the court does not hold an evidentiary hearing, and the
motion rests on the plantiff’s complant and afidavits submitted by the parties, the plaintiff need
only make a prima facie showing of persond jurisdiction. 1d. (citation omitted). “The plantiff
may make this prima fade showing by demondrating, via affidavit or other written materids, facts
that if true would support jurisdiction over the defendant. In order to defeat a plantiff’s prima
fade showing of jurisdiction, a defendant must present a compdling case demondrating ‘that the
presence of some other condderations would render jurisdiction unreasonable’”  Id. (quoting

Burger King Corp. v. Rudzewicz, 471 U.S. 462, 477 (1985)) (further citation omitted).

“To obtan persond jurisdiction over a nonresdent defendant in a diverdty action, a
plantff must show that jurisdiction is legitimate under the laws of the forum state and that the
exercise of jurisdiction does not offend the due process clause of the Fourteenth Amendment.”

Far W. Cepitd, Inc. v. Towne, 46 F.3d 1071, 1074 (10th Cir. 1995) (emphass and citation

omitted). To determine whether jurisdiction is legitimate under the laws of Kansas, the court
looks to the Kansas long-arm statute, K.S.AA. 8 60-308(b). However, “[b]ecause the Kansas long-
am datute is construed liberdly so as to dlow jurisdiction to the full extent permitted by due

process, [the court] proceed[s| directly to the conditutiond issue” Federated Rurd Elec. Ins

Corp. v. Kootenai Elec. Coop., 17 F.3d 1302, 1305 (10th Cir. 1994) (dting Vot Deta Res., Inc.

v. Devine, 740 P.2d 1089, 1092 (Kan. 1987)).

The due process clause permits the exercise of jurisdiction over a norresident defendant
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“s0 long as there exig ‘minimum contacts between the defendant and the forum State” World-

Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 291 (1980) (quoting Int'l Shoe Co. V.

Washington, 326 U.S. 310, 316 (1945)). The “minimum contacts’ standard may be established

by ether spedific jurisdiction or generd juridiction. In OMI Hoaldings, Inc., the Tenth Circuit

explained the requirements for establishing specific jurisdiction as follows

Our spedific jurisdiction inquiry is two-fold. Firs, we must determine whether the
defendant has such minimum contacts with the forum dae “that he should
reasonably anticipate being haled into court there” World-Wide Volkswagen, 444
US a 297. Within this inquiry we mud determine whether the defendant
purposefully directed its ectivities at resdents of the forum, Burger King Corp.,
471 U.S. a 472, and whether the plantiff's cdam arises out of or results from
“actions by the defendant himsdlf that create a substantia connection with the forum
state.” Asshi Metal Industry Co. v. Superior Court of California, 480 U.S. 102, 109
(1987) (internd quotations omitted) (emphasis in the origind). Second if the
defendant’'s actions create suffident minmum contacts, we must then consider
whether the exercise of persond jurisdiction over the defendant offends “traditiond
notions of far play and subgantid justice” Id. at 113. This latter inquiry requires
a determination of whether a didrict court’'s exercise of persona jurisdiction over
a defendant with minmum contacts is “reasonable’” in light of the circumstances
surrounding the case. Seeid.

149 F.3d a 1091. A court may maintan generd jurisdiction over a defendant based on the

defendant’'s general business contacts with the state.  1d. (citing Helicopteros Nacionades de

Colombia v. Hall, 466 U.S. 408, 415 (1984)). Generd jurisdiction exists when the defendant’s

contacts with the forum state are so sysematic and continuous that the cout may exercise
jurisdiction over the defendant even though the dams at issue are unrelated to the defendant’s

contacts with the sate. 1d. (citation omitted).




1. Factual Background

On October 12, 2002, Leeyiceth Reyna (then sixteen months old) was srapped into her
Dorel “Touriva’ child safety seat when another car struck the car in which she was riding. As a
reault of the accident, the child suffered a severe closed head injury. The child safety seat was
purchased a a Wad-Mart store in Kansas, and the child was injured in Kansas.

DJG is a Massachusetts corporation with its principad place of busness in Indiana. DJG
manufectures the Touriva child restrant sysem, as wdl as other models. DJG is a wholly-owned
subsdiay of Dord U.SA., Inc, a Deaware corporation with its principa place of busness in
Indiana. Dordl U.SA., Inc. isawholly-owned subsidiary of DI.

DI is a Canadian corporation. It functions as an operating company for its domestic
dvisons and as a hoding company for foregn subsdiaies. DI provides certain structura
sarvices to its foregn subsdiaries, such as coordinating finandng, procuring lines of credit, and
acquiring insurance. DI has no direct contacts with Kansas in the form of employees, offices, bank
accounts, or other property. DI has no registered agent in Kansas and does not pay taxes in Kansas.

DI coordinates finandng and provides “other centraized services’ to DJG. DI is “involved
in the review and findizing of the business plan and budget of each operating divison of the
Company.” But DI does not contribute toward the sdaries of any employee of DJG or pay the
expenses of DJG. DI consolidates its financid datements, and each subsdiary maintains
independent  finendd records, which form the bass of that consolidation. DI adso mantans
separate corporate records and observes dl corporate formdities independent from DJG. In early

2002, however, aound the time the subject child sdfety seat was manufactured, DI's Chief
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Operating Officer, Pierre Dupuis, served as an “interim presdent” for DJG. He coordinated the
search for a replacement for DJG's presdent and oversaw the operations of DJG for about two-
and-a-haf months during the search.

Nick Costides, who was Presdent of DJG in 2002 before Mr. Dupuis replaced him,
consgdered Mr. Dupuis to be his boss. During Mr. Costides's tenure, Mr. Dupuis approved
budgets, capital soending, and operating plans for DJG, and reviewed DJG's quarterly results and
monitored DJG's cash flow. Mr. Codtides conferred with Mr. Dupuis and possbly Martin
Schwartz, Presdent and Chief Executive Officer of DI, when he hired a new qudity control
manager in 2001 because he had to “get the approval of his supervisor to do that.” But Mr.
Costides adso cdaified in depogtion that Mr. Dupuis “wasn't redly involved in the business, per
se, other than from that topline view.” For example, he never made decisions regarding how to
enhance revenue.

In another pending lawsuit, DI has filed a document showing DI's mailing address as being
the same as DJG's, in Columbus, Indiana. On DI’s website, in at least one place, DI identifies DJG
as one of its “operating locations,” as opposed to an independent subsidiary.

DI has not denied that it funded or otherwise participated in the testing and labding of the
defective child safety seat. DI dso has not denied that it owned the production or manufacturing
facility in Columbus, Indiana, where the safety seat was assembled. Moreover, the only two
members of DJG’'s board of directors, Martin Schwartz and Jeffrey Schwartz, are dso two of the
members of DI's board. And in a SEC F-10 form filed in April 1998, DI represented that “the

members of the Schwartz family control [DI].” But Mr. Dupuis has submitted an affidavit in which
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he repeatedly denies that DI desgns or manufectures child restrant systems.  Specificdly, he
denies that DI “manufecture]s], desgn[s], advertisgs], market[s], package[s], sdl[s] or distribute[s]
child restraints in Kansas.”

The evidence controverting Mr. Dupuis's statements consists of documents whereby DI has
represented itself to the Securities and Exchange Commisson (“SEC’) and the public. Plantiffs
maintain that regardless of how DI and DJG function in actuality, DI has represented to the SEC
and the public that it is the manufacturer of products, including the subject child safety seat. In the
April 1998 SEC F-10 form, DI represented that it intended to pursue the following strategies: (1)
“Continue Devedlopment of High Qudity and Innovative New Products’; (2) “Broaden Didribution
Channds and Customer Basg’; (3) “Continue to Strengthen Role as Leading Supplier to Important
Cugomers’; and (4) “[Clontinue to evauate possble acquistions that offer the potential to
broaden its product offerings, expand its digtribution channels or improve its manufacturing
efficiencies”

In an “Investor Fact Sheet” dated October 2003, DI represented that “Dorel Industries, Inc.
is a globd manufacturer of consumer products” and that “[tjhe Company’s mgor divisons in the
United States incdlude . . . the Dorel Juvenile Group.” In other Investor Fact Sheets, DI represented
the fdlowing: (1) “Dord is a globd consumer products company which desgns, manufactures or
sources, markets and didtributes a diverse portfolio of powerful product brands, marketed through
its Juvenilee Home Furnishings and Recregtiond/Lesure ssgments’; (2) “Dord’s  juvenile
products are designed for consumers whose priorities are safety and quality at reasonable prices.

To assure the highet levd of consumer sdfety, the Company continuoudy researches and




develops safety improvements. Dorel dso tests its car sedats a its in-house ded testing facility.
... and (3) “The Company introduces over 125 excting new products each year. Its disciplined
and consgent R&D process supports innovation and creates new markets, while accelerating
speed to market. Teams of desgners, engineers and marketing professonals work together to
ensure that development efforts and plans are fully synchronized and have a cdear customer
orientation.”  Likewise, in other marketing materials and press releases, DI has identified itself
asa“globad consumer products manufacturer.”

Mr. Dupuis explained in his dfidavit why some of DI's documents may appear to represent
DI as amanufacturer:

For its shareholders, DI, among other things, holds an annua meeting, prepares an
annud report, digributes quarterly financid statements, and maintains a web ste a
http://www.dorel.com containing press releases and other informaion.  These
reports and releases, which provide summaries of events of interest to stockholders,
frequently refer smply to “Dord” or “divisons’ and “segments’ of “Dord” when
they discuss the efforts and accomplishments of DI's operating divisons and
foregn subsdiaries. Because stockholders are generdly affected by, and primarily
concerned with, the finandd results of DI and its subsidiaries as a whole, these
reports and releases do not, and have no reason to, set forth in exacting detal the
precise legad description of the sructura reationships between DI and its foreign
subsdiaries.

For government regulators, such as the Securities and Exchange Commisson, DI
files a variety of fooms which more precisely describe DI's lega Structure.  For
example, in DI's 2002 Renewal Annud Information form, . . . DI sets forth the
nature of its corporate structure, ataches a chart of its divisons and subsidiaries,
and diginguishes between the activities of its divisons and subddiaries, which it
describes collectively as “Dord,” and those of DI itsdf, which is described as “the
Company.” Shareholders and litigants who wish to obtain a precise understanding
of the rdationships between DI and its subsdiaries may look to these public filings.




[11. Discussion

Fantiffs argue that this court has soecific jurisdiction over DI under the Kansas long-arm
satute, K.S.A. 8 60-308(b)(7), which provides as follows:

Any person, whether or not a dtizen or resdent of this state, who in person or
through an agent or insrumentaity does any of the acts herenafter enumerated,
thereby submits the person . . . to the jurisdiction of the courts of this tate as to any
cause of action aidng from the doing of any of these acts: . . . (7) causing to
persons . . . within this state any injury arisng out of an act or omisson outsde this
sate by the defendant if, a the time of the injury ether (A) the defendant was
engaged in <olicitation or service activities within this date, or (B) products,
materids or things processed, serviced or manufactured by the defendant anywhere
were used or consumed within this sate in the ordinary course of trade or use.

“[T]he legdative intent of K.S.A. 60-308(b)(7) was to grant in personam jurisdiction to the courts
of this state over those who engage in the manufacture, sale, or servicing of products if they
recelve or can anticipate some direct or indirect financial benefit from the sale, trade, use or

savicing of thelr products within this state” Ling v. Jan's Liquors, 703 P.2d 731, 733 (Kan.

1985) (citing Tilley v. Keler Truck & Implement Corp., 438 P.2d 128, 133-34 (Kan. 1968)).
Section 60-308(b)(7) “was intended to provide]] jurisdiction over foreign manufacturers and/or

suppliers in products liability cases” Johnson v. Goodyear, SA. Colmar Berg, 716 F. Supp. 531,

533 (D. Kan. 1989) (citations omitted).

Rantiffs have aleged that the subject child safety seat was used by Leeyiceth in the state
of Kansas and that it caused injury in Kansas. The key question before the court, then, is whether
Fantiffs have established a prima fade case that DI “manufactured” the child safety seat. If <o,
then DI had minmum contacts with Kansas such “that [it] should reasonably anticipate being haled

into court [here],” World-Wide Volkswagen, 444 U.S. at 297, and assating persona jurisdiction
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over DI would not offend “traditiond notions of far play and subgtantial justice” Asshi Metd
Indus. Co., 480 U.S. a 113. DI does not argue that as a manufacturer who sent its alegedly
defective product to a Wa-Mart store in Kansas, it would not be subject to this court's
jurigdiction; it merdly argues that it is not a manufacturer.

Under Kansas law, the term “manufacturer” includes an “entity not othewise a
menufecturer that holds itsdf out as a menufacturer. . . .” K.S.A. 8§ 60-3302(b). The court
determines that under this definition, Plaintiffs have made a prima facie case tha DI was a
“manufecturer” of the child safety sedt. Pantiffs evidence shows tha DI consgently
represented to the public that it was the manufacturer of products, and not merely a holding
company. Without repeating dl of the evidence laid out in the Factud Background section of this
Memorandum and Order, the court notes that DI made numerous statements such as (1) “Dore
is a globd consumer products company which desgns, manufactures or sources, markets and
digributes a diverse portfolio of powerful product brands, marketed through its Juvenile, Home
Furnishings, and Recreationd/Leisure ssgments’; (2) “Dord’s juvenile products are designed for
consumers whose priorities are safety and quality at reasonable prices. To assure the highest leved
of consumer safety, the Company continuoudy researches and develops safety improvements.
Dorel adso tests its car seats a its in-house ded testing fadlity. . . .7; and (3) “The Company
introduces over 125 exdting new products each year. Its disciplined and consstent R&D process
supports innovation and creates new markets, while accelerating speed to market. Teams of
designers, engineers and marketing professonas work together to ensure that development efforts

and plans are fully synchronized and have a cdear customer orientation.” The fact that DI has




atempted to explan the representations by arguing that its shareholders do not need to know the
precise legd and dructura relationships of its companies does not convince the court that the
representations should be ignored.

The court recognizes that many of the references DI makes to itsef as a manufacturer are
generic references, not necessarily specific to the subject child safety seat. The evidence for
asarting jurisdiction over DI is not compdling. But the court finds it subgantid enough to infer
that DI is a manufecturer at this sage of the litigation. By holding itself out as a manufacturer, DI
has engaged in minmum contacts with the state of Kansas. And DI has not offered reasons
“demondrating ‘that the presence of some other consgderations would render jurisdiction

unreasonable’” OMI Hoaldings Inc., 149 F.3d at 1091 (quoting Burger King Corp., 471 U.S. a

477) (further citation omitted).

Although Pantiffs aso argue that this court has general jurisdiction over DI and that
jurisdiction is appropriate by application of the alter ego doctrine, the court need not address those
aguments & thistime.

IT IS, THEREFORE, BY THE COURT ORDERED that Defendant Dordl Industries Inc.’s
motion to dismiss (Doc. 6) is denied.

Copies or notice of this order shall be transmitted to counsd of record.
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IT1SSO ORDERED.
Dated at Kansas City, Kansas, this 14th day of March 2005.
/9 G. T. VanBebber

G. Thomas VanBebber
United States Senior Didtrict Judge
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