IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

SPRINT/UNITED MANAGEMENT CO.,

Plaintiff,
CIVIL ACTION

V.
No. 04-2476-KHV

RWT TOURS, INC., et al.,

Defendants.

S N N N N N N N N N

MEMORANDUM AND ORDER

Sprint/United Management Company brings suit aganst RWT Tours, Inc. (“RWT”), William D.
Howell and Dedtination San Antonio, Inc. (“DSA”) dleging breach of contract, breach of express
warranties, negligence, fraud, negligent misrepresentationand quantummeruit. Plantiff seeksdamagesand
attorneys feesfor the prosecution of this action. Plaintiff dso assertsthat Howell is persondly ligble for
the acts of RWT and DSA under andter ego theory. Thismatter comes before the Court on Defendants

RWT Tours, Inc. And William D. Howdl’ [sc] MationTo Digmiss (Doc. #6) filed November 19, 2004

and Defendant RWT Tours, Inc., William D. Howell, And Dedlination San Antonio, Inc.’s Mation To

Digmiss (Doc. #22) filed March 4, 2005. For reasons et forth below, the Court finds that defendants
first motion should be overruled as moot and defendants second motion should be overruled.

Legal Standards

Both motions to dismissargue lack of persond jurisdiction. The standard which governsamoation

to digmiss for lack of persona jurisdiction under Rule 12(b)(2), Fed. R. Civ. P., is well-established.
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Fantiff bears the burden of establishing persond jurisdiction over defendant. Beforetrid, however, when
amotionto dismissfor lack of jurisdiction is decided on the basis of affidavits and other writtenmaterids,
plantiff need only makea primafacie showing. The dlegationsin the complaint must be taken astrue to
the extent they are uncontroverted by defendants’ affidavits. If the parties present conflicting affidavits, dl
factuad disputes are resolved in plantiff’'s favor, and plantiff's prima face showing is aufficent

notwithstanding the contrary presentationby the moving party. Behagenv. Amateur Basketball Ass n, 744

F.2d 731, 733 (10th Cir. 1984), cert. denied, 471 U.S. 1010 (1985); see aso Williams v. Bowman

Livestock Equip. Co., 927 F.2d 1128, 1130-31 (10th Cir. 1991); Rambov. Am. S. Ins. Co., 839F.2d
1415, 1417 (10th Cir. 1988). The procedure to decide a motion to dismiss for improper venue is
generdly the same as for deciding amotion to dismissfor lack of persond jurisdiction. See Elec. Redty

Assocs. v. Paramount Pictures Corp., 935 F. Supp. 1172, 1175 (D. Kan. 1996) (citing M.K.C. Equip.

Co., Inc.v. M.A.l.L. Code, Inc., 843 F. Supp. 679, 682 (D. Kan. 1994)).

Factual Background

Haintiff’sfirst amended complaint dleges the following facts

RWT Tours, Inc. (“RWT”) isaTexas corporation. Destination San Antonio, Inc., also a Texas
corporation, is awholly owned subsidiary of RWT. William D. Howell works as a director and officer
of RWT and DSA. In aTicket Purchase Agreement (“agreement”) dated September 8, 2003, RWT
agreed to provide Sprint 60 tickets for the 2004 NCAA men's basketball Final Four championship.
Howell negotiated the agreement and signed onbehdf of RWT. Employees from DSA mantained daly
contact with Sprint on the agreement. The terms of the agreement were as follows.

This purchase agreement isfor the sae, by the Sdller, of axty (60) individud 2004 NCAA
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Men's Basketbdl Fina Four Championship ticket packages to the Buyer for amutudly
agreed price of Two thousand dollars ($2,000.00) per ticket package. The 2004 Men's
Basketball Find Four Championships is scheduled to take place April 3-5, 2004 at the
Alamodome in San Antonio, Texas.

The above purchase price is the basic cost of the package. A 20% service charge
($400.00) will be added to the basic package price by RWT Tours on thefind invoice,
Additiondly, the basic ticket package and servicecharge aresubject to salestax (currently
7.875%).

Seating L ocation: The selected ticketsare considered Lower Level Court Area segting.
Although these areindividua ticket packages, dl 60 are located within Section 102. All
sixty (60) are located between rows 10 and 17 with the minimum grouping being six (6)
seats on arow. The exact seating breskdown will be available upon issuance of find
printed tickets fromthe NCAA onor before 21 February 2004. The tickets for the pre-
game parties/activities are not for specific seating.

Payment Terms: Aninitia deposit of $60,000.00 (50%) shal be due and payable upon
execution of the Agreement.

An additional deposit of $30,000.00 (25%) shall be due and payable no later than 7
October 2003.

A find deposit of $30,000.00 (25%) shall be due and payable no later than 7 January
2004. Additiondly, the service charge ($24,000.00) and the sales tax ($11,340.00) are
due on this date.

Warranty: Sdler warrants to Buyer it has good and marketable title and possession of
said ticket packages, full authority to sall and transfer said ticket packages, and that said
ticket packages are sold free of dl liens, encumbrances, liabilities, and adverse clams of
every nature and description whatsoever.

Cancdlations: Except as otherwise provided for in this Agreement, if Sdller cancels this
Agreement, Sdller will refund dl amountsreceived fromthe Buyer within 30 business days
of the cancellation notice.

Attorney’s Fees: If ather party brings legd action to enforce any terms of this
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Agreement, the prevailing party shal be entitled to collect, in addition to al damages, its
cost of legd remedy, including reasonable atorney’ s fees.

Exh. 1 to Firs Amended Complaint (Doc. #16) filed February 22, 2005.

Defendants hired CS Marketing to assst with performance under the agreement.  Sprint paid
$155,340 to satisfy itsobligations under the agreement. Defendantsdid not providethetickets as agreed.
OnMarch8, 2004, Jm Mason from DSA reported in an e-mail to Sprint that DSA/RWT had the tickets
and would provide them to Sprint. On March 11, 2004, Sprint met with Howell in SanAntonio, Texas.
Howel| stated that he had the tickets and showed Sprint a document that purported to show the ticket
locations.

On the Tuesday before the 2004 Final Four wasto begin, Howell explained to Sprint that he did
not have the ticketsand could not deliver them. Howell stated that he had 10 tickets but that they did not
comport with the terms of the agreement. Howell explained that he could not provide the tickets due to
improper control procedures, improper supervison of an agent of defendants, and improper sdection,
supervison and overdght of CS Marketing. Despite representations and promises to the contrary,
defendants never had the tickets. Sprint demanded a full refund and purchased 50 tickets to the 2004
NCAA Fina Four on the open market for $248,400.00.

On Friday, April 2, 2004, Sprint received 10 ticketsfromdefendants. Later in 2004, Howell and
other representatives of RWT/DSA traveled to Overland Park, Kansas, to attempt to resolve the failure
to deliver thetickets. The parties did not reach resolution.

Defendants assert that the Court mugt dismissplaintiff’ sdams for lack of personal jurisdictionand

improper venue. See Fed. R. Civ. P. 12(b)(2); 28 U.S.C. § 1391. Specificdly, defendants assert that




the Court lacks persond jurisdiction because defendants do not have the required minimum contactswith
the State of Kansas. Defendants assart that venueisimproper because the events or omissonswhich give
rise to the clams did not occur in Kansas.
Analysis

On November 19, 2004, Howell and RWT Tours, Inc. filed a motion to dismiss. On
February 22, 2005, plaintiff amended its complaint and added DSA as a defendant. See First Amended
Complant (Doc. #16-1). On March 4, 2005, al defendants filed a second motion to dismiss. Because
the second motion addresses the precise issues raised in the first motion, the Court overrules as moot

Defendants RWT Tours, Inc. And William D. Howdl’ [sic] Mation To Dismiss (Doc. #6) filed

November 19, 2004.
l. Personal Jurisdiction —Rule 12(b)(2)

Defendants assert that this Court mugt dismiss plaintiff’ s clamsfor lack of persona jurisdiction.
SeeFed. R. Civ. P. 12(b)(2). Specificdly, defendants argue that the Kansas long-arm statute does not
confer persona jurisdiction over defendants and that congtitutional due process requirements cannot be
met.

The Court has discretion to consider a motion to dismiss for lack of personal jurisdiction under
Rule 12(b)(2), Fed. R. Civ. P., based on affidavits and other written materia. See Behagen, 744 F.2d
at 733. If the Court s0 chooses, plaintiff must make only a prima facie showing of jurisdiction to avoid

dismissa. See Wenz v. Memery Crystal, 55 F.3d 1503, 1505 (10th Cir. 1995). Of course plaintiff

eventudly must establish jurisdiction by a preponderance of the evidence, either at a pretrid evidentiary

hearing or at trid. Until such ahearing is hdd, a prima fade showing suffices, notwithstanding any contrary
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presentation by the moving party. SeeKuenzlev. HTM Sport-Und Freizeitgerate AG, 102 F.3d 453, 456

(10th Cir. 1996). If defendants chdlenge the jurisdictiond alegations, plaintiff must support the

juridictiond dlegationsin acomplaint by competent proof of the supporting facts. Pytlik v. Prof’| Res.,

Ltd., 887 F.2d 1371, 1376 (10th Cir. 1989). All factua digputes, however, are resolved in plaintiff’'s
favor. Seeid. Further, the dlegations in the complaint must be taken as true to the extent that they are

uncontroverted by defendants affidavits Intercon, Inc. v. Bdl Atl. Internet Solutions, Inc., 205 F.3d

1244, 1247 (10th Cir. 2000) (only well-pled facts, as distinguished from conclusory alegations, accepted
astrue).

The Court appliesa two-part test to andyze Rule 12(b)(2) mations to dismissfor lack of personal
jurisdiction over a nonresident defendant. First, defendants conduct mugt fal within a provison of the
Kansaslong-amstatute, K.S.A. 860-308. Kansascourts construethelong-arm statuteliberdly to assert

persond jurisdiction over nonresident defendants to the full extent permitted by the limitations of due

process. Vot DdtaRes Inc. v. Devine, 241 Kan. 775, 777, 740 P.2d 1089, 1092 (1987). Second,
defendants must have suffident minimum contacts with Kansas to satisfy the congtitutional guaranteeof due

process. See Equifax Servs., Inc. v. Hitz, 905 F.2d 1355, 1357 (10th Cir. 1990); see d o World-Wide

Voalkswagen Corp. v. Woodson, 444 U.S. 286, 291 (1980) (court may exercise persond jurisdictionover

nonresident defendant only so long as “minimum contacts’ exist between defendant and forum gate).

A. The Kansas Long-Arm Statute

Defendants asserts that this Court has no authority to exercise persona jurisdiction over the
defendants under the Kansas long-arm statute. K.S.A. 8§ 60-308(b) provides as follows:

Submitting to jurisdiction — process. Any person, whether or not acitizenor resident
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of this state, who in person or through an agent or indrumentdity does any of the acts

hereinafter enumerated, thereby submits the person and, if an individud, the individud’s

persona representative, to the jurisdiction of the courts of this state as to any cause of

action arisng from the doing of any of these acts.

(1) Transaction of any business within this Sate;

(2) commission of atortious act within this sate;

(3) ownership, use or possession of any red estate Stuated in this Sate;

(4) contracting to insure any person, property or risk located within this date a the time

of contracting;

(5) entering into an express or implied contract, by mall or otherwise, with aresident of

this sate to be performed in whole or in part by ether party inthis sate.. . .

Pantff asserts that persond jurisdiction agangt defendants is proper under the following
subsections of the Kansas long-arm datute: (1) “transaction of any business within the date”
(2) “commission of atortious act within this Sate,” and (5) “entering into an express or implied contract,
by mail or otherwise, with aresident of this state to be performed inwhole or inpart by ether party inthis
date.” Defendants offer no specific argument whether the Kansas long-arm statute confers jurisdiction.
Instead, defendants focus their arguments on due process requirements and assert that their contacts are
not sufficdent to subject them to persond jurisdiction in Kansas and that no performance occurred in
Kansas.

AninjurywhichoccursinK ansas as aresult of atortious act outs de the state amountsto atortious

act within the state under K.S.A. 60-308(b)(2). Therma Components Co. v. Griffith, 98 F. Supp.2d

1224, 1227-28 (D. Kan. 2000) (citing Taylor v. Phdan, 912 F.2d 429, 431 (10th Cir. 1990)). If the
injury attributable to the tortious activity is felt by a Kansas complainant, Section 60-308(b)(2) does not

require the nonresident defendant’ s physica presence withinthe forum state. Therma Components Co.,

98 F. Supp.2d a 1227-28; see dso Ling v. Jan'sLiquors, 237 Kan. 629, 633, 703 P.2d 731 (1985)

(evenif defendant never did business in Kansas, tort deemed to have occurred there where defendant’s
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conduct dlegedly caused injury in Kansas); Wegerer v. First Commodity Corp., 744 F.2d 719 (10th Cir.

1984). Allegationsof misrepresentation, conceal ment, or refusdl to disclosemateria factsmay besufficient

to set forth primafacie case of jurisdiction over out-of-state defendants. See Thiesv. Lifeminders, Inc.,

No. CIV.A. 02-2119-KHV, 2002 WL 31571258, at *14 (D. Kan. Nov. 6, 2002); see dso Ammonv.
Kaplow, 468 F. Supp. 1304, 1309 (D. Kan. 1979) (dlegedly fdse advertisement in nationd publication,
caugng finandd injury to Kansas resident, satisfiestortious act provisonof Section60-308(b)(2)); Dazey

Corp. v. Walfman, 948 F. Supp. 969, 973 (D. Kan. 1996) (fraudulent conduct whichcaused financid loss

in Kansas satisfied tortious act provison of Section 60-308(b)(2)). A single telephone cal made by an
out-of-state defendant has been held to condtituteatortious act withinthe state under the Kansaslong-arm

datute. See JE.M. Corp. v. McCldlan, 462 F. Supp. 1246, 1247 (D. Kan. 1978) (defendant

fraudulently misrepresented vaue of jade to induce plaintiff to enter into contract).

Fantiff first argues that defendants committed tortsin Kansas. Specificaly, plantiff argues that
defendants made phone cdls, sent a fax and sent email to Kansas which contained false statements.
Fantiff provides afidavits which support its dlegations, induding an email from an employee of DSA

dated March 8, 2004, which stated that DSA had the tickets. See Exh. 1B to Memorandum Of

Sprint/United Management Co. InResponse To Defendants Motion To Dismiss(Doc. #8) filed December

9, 2004. The Court finds that plaintiff has established a prima facie case of persond jurisdiction under
K.S.A. § 60-308(b)(2).

Next, plaintiff argues that defendantstransact busnessinKansas. Plaintiff assertsthat defendants
had at least 50 contacts with Sprint inK ansas, Howell’ sslent partner inRWT isaresident of Kansas, and

ane-mall footer advertisesthat the defendants transact business in Kansas City. Plaintiff further contends
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that Howdl hasinitiated contacts with Sprint since 1997 to solidt business. Defendants argue that they
never transacted businessinK ansas. Defendants have not disputed that Howell and other DSA employees
initiated contacts with Sprint through telephone cals to Sorint inKansasinorder to soliat Sprint business.
Negotiations took place viatelephone and e-mail. The Court finds that these contacts congtitute doing
busnessin Kansas. See J.E.M. Corp., 462 F. Supp. at 1247.

Fndly, plantiff argues that it performed its obligations under the contract from Kansas and thus
long-arm jurisdiction is proper under K.S.A. 8§ 60-308(b)(5). Hantiff points out that payment for the
tickets was made in Kansas and negotiations by Sorint employeesoccurred inKansas. Defendants argue
that payments were made in San Antonio, yet their invoices reflect that they sent the invoices to Kansas
for payment. To the extent that plaintiff and defendants' affidavits conflict, the Court resolvesthe factua
disputesin favor of plaintiff, and finds that plaintiff has set forth a primafacie case of personal jurisdiction
under the Kansas long-arm statute.

B. Due Process

The second aspect of the test iswhether this Court’ s exercise of jurisdiction satisfies condtitutiond

due process requirements. See Int’'l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945). Due process

requires “minimum contacts’ between the nonresident defendant and the forum state. 1d. This standard
may be satisfied in one of two ways. Firdt, specific jurisdiction exists over a matter in the forum date if
defendant “purposdly avalls itsdf of the privilege of conducting activities within the forum Sate, thus

invoking the benefits and protections of its laws.” Trierweller v. Croxton & Trench Holding Corp., 90

F.3d 1523, 1532 (10th Cir. 1996) (quoting Hanson v. Denckla, 357 U.S. 235, 253 (1958)). Second,

generd jurisdiction exigtsif “defendant’ s contacts with the forum state are so ‘ continuous and systematic’
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that the state may exercise persond jurisdiction over the defendant, even if the suit is unrelated to the

defendant’ s contacts with the state.” Trierweller, 90 F.3d at 1533 (quoting Helicopteros Nacionales de

Colombia, SA. v. Hdl, 466 U.S. 408, 415-16 & n. 9(1984)). Ineither case, defendant must reasonably

be able to anticipate being haled into court inthe forum state. Burger King Corp. v. Rudzewicz, 471 U.S.

462, 475 (1985). Also, jurisdiction in the particular case must be reasonable so asnot to offend traditiona

notions of fair play and subgtantid justice. See World-Wide Volkswagen, 444 U.S. at 292.

Defendants contend that evenif their conduct fdls withinthe reach of the Kansaslong-armstatute,
the exercise of persond jurisdiction by this Court cannot satisfy due process. Defendants argue that dl
defendantsreside in Texas, no services have been performed in Kansas, defendants have never advertised
in Kansas, no part of the agreement was executable in Kansas, no transactions have been performed in
Kansas, and none of the negatiations took placeinK ansas. Defendants further argue that itse-mail footers
whichlig Kansas City as a place where DM C does business have no relationship to defendants because
DMC is a totdly separate entity. Defendants aso insart apolicy argument that Texas courts are better
Situated to gpply Texas law as Sated in the agreement.

Fantiff assertsthat the Court canmaintain both general and specific jurisdiction over defendants.
Rantiff spedificaly arguesthat defendants contacted Sprint and sought businessfromit, and that the parties
negotiated the agreement, in both Kansas and Texas. Defendants communicated numerous times with
Sprint in Kansas and sent an e-mail which fraudulently stated that they had possession of the tickets.
Additiondly, plaintiff states that the contacts were continuous and systematic from 1997 to 2004.

Kansas may assert specific jurisdiction over out-of -state defendantsif they “ purposefully directed

... ativitiesat resdents of the forumand the litigationresultsfromadleged injuriesthat arise out of or relate
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to those activities” Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472 (1985). The Tenth Circuit

goplies athree-part test to determine specific jurisdiction:

(1) the nonresident defendant must do some act or consummeate some transactionwiththe
forum or perform some act by which he purposely avals himsdf of the privilege of
conducting activitiesinthe forum, thereby invoking the benefitsand protections of itslaws,
(2) the dammust be one whicharises out of or resultsfromthe defendant’ sforum-related
activities, and (3) the exercise of jurisdiction must be reasonable.

Packerware Corp. v. B & R Pladtics, Inc., 15 F. Supp.2d 1074, 1078 (D. Kan. 1998). Solicitation by

defendants is some evidence suggesting purposeful avallment. Far West Capitd, Inc. v. Towne, 46 F.3d

1071, 1076 (10th Cir. 1995). Here, defendants solicited businessfrom Sprint, negotiated acontract from
Texas with Sprint in Kansas and sent fraudulent communications into the state. The clam arises from
defendants actions. The Court finds that plaintiff has set forth a prima facie case for jurisdiction, and
juridiction in Kansas does not offend fair play and substantia justice.
. Venue

Fed. R. Civ. P. 12(b)(3) governs motions for dismissa based onimproper venue. “Venue refers

to the place where a lawvauit should be brought.” Clemons v. Speigd, No. 94-4092-SAC, 1994 WL

732630, a *1 (D. Kan. Dec. 27, 1994) (citing Executive Aircraft Consulting, Inc. v. Tower Fin. Corp.,

No. 91-1357-B, 1992 WL 402032, a *2 (D. Kan. Dec. 1, 1992)). Venue must be proper for each

dampleaded. Clemons, 1994 WL 732630, at * 1 (citing Hansen-Moor Assocs., Inc. v. Allied B/J Trug,

No. 91-4192-C, 1992 WL 190714, at * 3 (D. Kan. July17,1992)). Oncechallenged, plaintiff must show

that venue is proper in the forum state. Jet-Pro Co., Inc. v. Sweet Mfq. Co., Inc., No. 93-4059-SAC,

1993 WL 463512, a *8 (D. Kan. Oct. 27, 1993) (citing Hansen-Moor, 1992 WL 190714, at *3).

Essentiadly, a court’s discretion over procedures governing motions to dismiss for improper venue is the
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same as when consdering motions to dismissfor lack of persond jurisdiction. 1d. (citing Hansen-Moor,
1992 WL 190714, at *4).

Defendantsclam that venueisimproper because dl defendants are ditizens of Texas. Defendants
further assert that none of the events or aleged omissions giving rise to plaintiff’'s clams occurred in
Kansas. Plantiff argues that venue in the Didtrict of Kansasisproper under 28 U.S.C. § 1391(a)(1) and
(&(2) because the claims are based on misrepresentations made to Sprint in Kansas.

Under 28 U.S.C. § 1391(a)(1), in advil actionwhere subject matter jurisdiction is founded only
on diverdty of ditizenship, the actioncanbe brought inajudicid district where any defendant resides, if dll
defendants reside in the same dtate. Section 1391(c) statesthat “a corporate defendant shdl be deemed
to resde in any judicid didtrict in which it is subject to persona jurisdiction at the time the action is
commenced.”

Asnoted, the Court has persond jurisdiction over defendants. Defendants are therefore deemed
resdents of Kansas. Since federa jurisdiction is solely based on diversity of citizenship, the case may be
brought in any digtrict where any defendant resides. Asaresult, venuein the Digtrict of Kansasis proper
under 28 U.S.C. § 1391(a).

IT ISTHEREFORE ORDERED that Defendant RWT Tours, Inc., William D. Howell, And

Dedtination San Antonio, Inc.’s Motion To Dismiss (Doc. #22) filed March 4, 2005 be and hereby is

OVERRULED.
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ITISFURTHER ORDERED that DefendantsRWT Tours, Inc. And William D. Howdl’ [Sic]

Mation To Dismiss (Doc. #6) filed November 19, 2004 be and hereby is OVERRUL ED as moot.

Dated this 20th day of April, 2005 at Kansas City, Kansas.

g Kathryn H. Vratil
Kathryn H. Vratil
United States Didrict Judge
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