IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

DALE SPIESS,
Plaintiff,

Case No.
04-2458-KHV

V.

HOWARD FRICKE, DAN ETZEL,
AND DUANE GOOSSEN,

Defendants.
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AMENDMENTSTO PRETRIAL ORDER

The Honorable G. Thomas VanBebber entered a pretria order in this case on May 9, 2005 (Doc.
#45). Because of Judge VanBebber’ s desth, the case wastransferred to the undersigned. On itsown motion,
the Court hereby amends the pretrid order to reflect the following deadlines and provisons. Portions of the
pretrid order not mentioned here remain in effect unless the Court has changed them by previous order.
WITNESSESAND EXHIBITS.

a. Final Witness and Exhibit Disclosures Under Rule 26(a)(3). The parties find witness
and exhibit disclosures pursuant to Fed. R. Civ. P. 26(a)(3) shdl be filed no later than 20 days before trid.
The remainder of this paragraph remains asin the pretria order.

b. Objections. The parties shal file any objections under Fed. R. Civ. P. 26(a)(3) no later than
11 days beforetrid. Any responses to such objections shal be filed no later than’5 caendar days beforetrid.

The Court shall deem waived any objection not timely asserted, unless excused by the Court for good cause




shown. Such objections and responses shdl be served by fax or hand ddivery in addition to service by mail
on the same date that they are filed with the Court.

C. Marking and Exchange of Exhibits. All exhibits shdl be marked no later than 5 calendar
days before trid. The parties shdl exchange copies of exhibits at or before the time they are marked. The
parties shal adso prepare lists of their expected exhibits, in the form attached to this pretrial order, for use by
the courtroom deputy clerk and the court reporter. In marking their exhibits, the parties shall use preassgned
ranges of numbered exhibits. Exhibit Nos. 1-400 shdl be reserved for plaintiff; Exhibit Nos. 401-800 shal be
reserved for defendant. The remainder of this paragraph in the pretrial order is deleted.

d. Designations of Deposition Testimony.

(N} Written Depositions. Consstent with Fed. R. Civ. P. 26(a)(3)(B), any deposition

testimony sought to be offered by a party other thanto impeach atestifying witness shdl be designated by page
and linein apleading filed no later than 20 days before trial. No later than 11 daysbeforetria, in accordance
with Fed. R. Civ. P. 32(a)(4), the opposing party shdl file a counter-designation by page and line of any
portions of the deposition that the opposing party believesin fairness ought to be considered withthe part the
offering party has designated, together withany objections to the designations made by the offering party. Any
objections to any counter-designations shdl befiled no later than’5 calendar days beforetrid. All of the above-
described depositiondesignations, counter-designations, and objections shdl be served by fax or hand ddivery
in addition to service by mail on the same date that such pleadings arefiled withthe Court. The Court will not
entertain any objections to deposition testimony unless and until the parties have attempted in good fath to
resolve the digpute among themsdlves either in person or via telephone conference. Where the Court must

resolve disputes concerning presentation of depositiontestimony at trid, the objecting party shal deliver acopy




of the deposition to the tria judge no later than 1 business day beforetrid. Onthiscopy, those portionsof the
deposition that are intended to be presented at trial shall be marked by brackets in the margins with different
colored highlighting. Red highlighting shall be used for plaintiff, blue highlighting shall be used for defendant, and
ydlow highlighting shdl be used for any third party.

2 Videotaped Depositions. The paragraph immediately above gppliesto videotaped

depositions as wdl as written depodition transcripts. When, however, the parties require rulings outside the
presence of thejury to facilitate a“clean” presentation of depositiontestimony at trid, writtentranscriptsrather
thanvideotaped transcripts shal be presented in connection with the parties objections. A party who offers
avideotaped deposition must edit the tape according to the designations and Court’ srulings so thet it can be
played in a manner that will not delay thetrid.

MOTIONS.

C. Motions Regarding Expert Testimony. All motions to exclude testimony of expert
witnesses pursuant to Fed. R. Evid. 702- 05, Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579
(1993), Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999), or Smilar case law, shdl be filed by the
deadline st for digpostive motions.

d. Moations in Limine. All mationsin limine, other than those chdlenging the propriety of an
expert witness, shdl befiled no later than 20 days beforetrid. Briefs in opposition to such motions shdl be
filed no later than 15 days beforetrid. Reply briefs, if any, shdl be filed no later than 11 days before trid.
Motions and briefsin support of or in opposition to such motions shal be served by fax or hand delivery in

addition to service by mail on the same date that such pleadings are filed with the Court.




FURTHER PROCEEDINGS AND FILINGS.

b. Trial Briefs. A party dedring to submit atrid brief shdl comply with the requirements of D.
Kan. Rule 7.6. Paintiff’strid brief (if any) shal befiled no later than 15 days beforetrid. Defendant’s tria
brief (if any) hdl befiled no later than 11 days beforetrid. A party filingatrid brief shdl deliver anextracopy
tothetrid judge s chambers at the time of filing. The Court does not requiretrid briefs but findsthemhdpful,
particularly if the parties anticipate that unique or difficult issueswill arise during trid. Such pleadings shdl be
served by fax or hand delivery in addition to service by mal onthe same date that they are filed withthe Court.

C. Voair Dire. Thepartiesshdl fileproposed voir direquestionsno later than 15 daysbeforetrid.
Any objectionstosuch proposed questions shdl be filed no later than 11 days beforetrid. Such pleadingsshdl
be served by fax or hand delivery in addition to service by mail on the same date that they are filed with the
Court. Due to subgstantidly differing views among judges of this Court concerning the extent to which counsdl
should be dlowed to participate in voir dire, counsel are encouraged to contact the trid judge s law clerk or
courtroomdeputy (in accordance withthe preference of the particular tria judge) wdl in advance of theabove-
described deadlines to address what, if anything, actualy needsto be submitted by way of proposed voir dire
questions.

d. Jury Instructions.

Q) Requestsfor proposed ingructions injury cases shdl be submitted incompliance with

Fed. R. Civ. P. 51 and D. Kan. Rule51.1. Counsdl are encouraged to contact the tria judge' s law clerk or
courtroomdeputy (in accordance withthe preference of the particular trid judge) to determine thet judge’ s so-
called standard or stock ingtructions, e.g., concerning the jury’s deliberations, the evauation of witnesses

credibility, etc.; it is unnecessary to submit such proposed jury ingtructions to the Court. The parties and the
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atorneys have the joint responghility to atempt to submit one agreed set of preliminary and find ingructions
that specificaly focuses on the parties factua contentions, the controverted essentia eements of any dams
or defenses, damages, and any other ingtructions uniqueto thiscase. 1n the event of disagreement, each party
ghdl submit its own proposed ingtructions with a brief explanation, including legd authority as to why its
proposed instruction is gppropriate, or why its opponent’ s proposed instruction is ingppropriate, or both.

2 Proposed ingructions in jury cases shdl befiled no later than 15 days beforetrid.
At thetime of filing, the parties shdl ddiver a copy of the proposed ingtructions to the trid judge’ schambers.
Objections to any proposed ingructions shal be filed no later than 11 days before trid. Such pleadings shall
be served by fax or hand ddivery in addition to service by mail on the same date thet they are filed with the
Court.

e. Findings of Fact and Conclusions of Law. In bench trids, plantiff shal serve and file
proposed findings of fact and conclusions of law no later than 15 days beforetrid, and defendant shdl file such
proposed findings of fact and conclusions of law no later than 11 days before trid.  Such pleadings shal be
served by fax or hand ddivery inadditionto service by mal onthe same date that they are filed with the court.
The partiesshd| deliver an extra copy of their proposed findings and conclusons to the trid judge’ schambers

a the time of filing,




SUMMARY OF DEADLINES AND SETTINGS

Event Deadling/Setting
Find witness & exhibit disclosures 20 days before trid
Objections to find witness & exhibit disclosures 11 days beforetria
Responses to objections to final witness & exhibit 5 cdendar days before tria
disclosures
Exhibits marked 5 calendar days before tria
Deposition testimony designated 20 days before trial
Objections to deposition designations, long with any 11 days before trid
counter-designations
Objections to counter-designations of deposition 5 cdendar days before trial
testimony
Submission of disputes concerning designated 1 business day before tridl
deposition testimony
Mationsin limine 20 days before trial
Briefs in oppogtion to mationsin limine 15 days before tria
Reply briefs, if any, in support of motionsin limine 11 days before tria
Paintiff’ stria brief 15 days beforetria
Defendant’strid brief 11 days beforetria
Proposed voir dire questions 15 days beforetria
Objections to proposed voir dire questions 11 days beforetria
Proposed jury ingtructions 15 days beforetria
Objections to proposed jury ingtructions 11 days beforetria
Paintiff’s proposed findings of fact and conclusions of 15 days beforetria

law in bench trids




Event Deadline/Setting

Defendant’ s proposed findings of fact and conclusons | 11 days beforetria
of law in bench trids

IT ISTHEREFORE ORDERED that the pretria order inthis case (Doc. #45) be and hereby is

amended as specified above.

Dated this 2nd day of August, 2005 at Kansas City, Kansas.

g Kathryn H. Vratil
Kathryn H. Vratil
United States Didtrict Judge




