
IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

Steven G. Millett, et al.,

Plaintiffs,

v. Case No. 04-2449-CM

Bank of America Corporation,

Defendant.

PROTECTIVE ORDER

Pursuant to Rule 26 of the Federal Rules of Civil Procedure, and for good cause shown, the

Court hereby enters the following protective order in order to preserve and maintain the confidentiality

of personal, private, confidential, and proprietary information which may be disclosed or obtained by

Plaintiffs (the "Milletts") and Defendant (collectively "the Parties" herein) through the production of

certain records by and between the Parties and other third parties during the course of discovery. 

Good cause exists for this Agreed Protective Order in order to preserve the legitimate proprietary and

privacy interests of sources of information that have not been released to the public and which the

Parties may mutually seek for production through their respective discovery requests. The Court

specifically finds that good cause exists for this Agreed Protective Order ("Order").

1. This Order shall govern the disclosure and use of Confidential Information produced in

connection with this litigation. All information which is or has been produced or discovered in this

litigation, regardless of whether designated confidential, shall be used solely for the prosecution or

defense of this litigation unless the information is available to the general public without a breach of the
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terms of this Order.  Documents containing the following information shall be designated as

"Confidential": 

a.  personal identifying information, credit information, employment information, and

financial information of plaintiffs and members of the class; 

b.  the personal, private and/or confidential information relating to employees, officers,

directors, managers or agents of the Parties; 

c.  personal identifying information, credit information and financial information of

non-parties; and

d.  legitimate confidential and proprietary business information of Defendants, including

its procedures, products, design, methods, application, know-how, research,

development and processes, sources of information and materials, lists of present, past

and prospective customers, credit and financial data concerning customers, procedures

and techniques, computer programs, data bases, intellectual property, or such other

information or documents not known to the general public the disclosure of which could

cause serious injury or damage to Defendants. The measures designated by the Parties

in this Order are reasonable and will not prejudice anyone or unduly burden the court.

2.  This Order is necessary to preserve the legitimate proprietary and privacy interests of

sources of information and establishes a procedure for disclosing Confidential Information to the Parties

in this litigation, imposes obligations on persons receiving Confidential Information to protect it from

unauthorized use or disclosure, and establishes a procedure for challenging confidentiality designations.
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3.  In connection with discovery proceedings in this action, the parties may designate any

document, thing, material, testimony or other information derived therefrom, that contains information

specified and set forth in paragraph 1 above as "confidential" under the terms of this Order. Confidential

information is as defined under Rule 26(c)(7), Fed. R. Civ. P., and case law interpreting the same.

4.  Confidential documents shall be so designated by stamping copies of the document

produced to a party with the legend "CONFIDENTIAL." Stamping the legend "CONFIDENTIAL" on

the cover of any multi-page document shall designate all pages of the document as confidential, unless

otherwise indicated by the producing party.

5.  Material designated as confidential under this Order, the information contained therein, and

any summaries, copies, abstracts, or other documents derived in whole or in part from material

designated as confidential (hereinafter "Confidential Material") shall be used only for the purposes of the

prosecution, defense, or settlement of this action, and for no other purposes.

6.  Confidential Material produced pursuant to this Order may be disclosed or made available

only to the Court, to Court personnel, to members of any jury empanelled in this case, to counsel for a

party (including law clerks, paralegal, clerical, and secretarial staff employed by such counsel), and to

the "qualified persons" designated below:

(a)  a named party;

(b)  experts or consultants (together with their clerical staff) retained by such counsel to assist in

the prosecution, defense, or settlement of this action;

(c)  court reporter(s) employed in this action;

(d)  companies retained by either party to reproduce or image documents;
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(e)  a witness at any deposition or other proceeding in this action; and

(f)  any other person as to whom the parties in writing agree.

Prior to receiving any Confidential Material, each "qualified person" shall be provided with a copy of

this Order and shall execute a nondisclosure agreement in the form of Attachment A. The parties will

retain executed copies of Attachment A, and will provide them on request to opposing counsel at the

termination of this litigation, or as ordered by the Court.

7.  Confidential Material which the designator reasonably and in good faith believes to

constitute particularly sensitive proprietary business information and trade secrets, personal identifying

information, or financial information may be further marked "CONFIDENTIAL— ATTORNEYS

EYES ONLY." Confidential Material designated as "CONFIDENTIAL— ATTORNEYS EYES

ONLY" produced pursuant to this Order may be disclosed or made available only as provided in

paragraph 6 above, except that those persons identified in paragraphs 6(a) and 6(d) shall not be

considered "qualified persons" for such material, except by written agreement of the parties.

8.  Confidential deposition testimony shall be taken only in the presence of persons designated

in paragraph 6.

9.  Nothing herein shall impose any restrictions on the use or disclosure by a party of material

obtained by such party independent of discovery in this action, whether or not such material is also

obtained through discovery in this action, or from disclosing its own Confidential Material as it deems

appropriate.

10.  If any party wishes to file Confidential material under seal, then the party seeking to have

such information filed under seal must file a motion with the court and be granted leave by the Court to
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file the Confidential material under seal. Nothing in this Protective Order is intended to support or

undermine such application.

11.  In the event that any Confidential Material is used in any court proceeding in this action, it

shall not lose its confidential status through such use, and the party using the Confidential Material shall

take all reasonable steps to maintain its confidentiality during such use.

12.  Absent further order of the Court with respect to treatment of confidential information at

trial, this Protective Order shall not apply to any document or information once it is introduced at trial

and made a part of the trial record in this case. Nothing contained herein shall prevent a party from

utilizing another party's confidential documents and information at the trial of this case. If either party

wishes special treatment of confidential information at trial, the same shall be sought through separate

application to the Court, and nothing in this Protective Order is intended either to support or to

undermine such an application.

13.  This Order is entered solely for the purpose of facilitating the exchange of documents and

information between the parties to this action without involving the Court unnecessarily in the process.

Nothing in this Order nor the production of any information or document under the terms of this Order

nor any proceedings pursuant to this Order shall be deemed to have the effect of an admission or

waiver by either party or of altering the confidentiality or nonconfidentiality of any such document or

information or altering any existing obligation of any party or the absence thereof.

14.  This Order shall survive the final termination of this action, to the extent that the information

contained in Confidential Material is not or does not become known to the public, and the Court shall

retain jurisdiction to resolve any dispute concerning the use of information disclosed hereunder.
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15.  Upon termination of this case, counsel for the parties shall assemble and return to each

other all documents, material and deposition transcripts designated as confidential and all copies of

same, or shall certify the destruction thereof.

IT IS THEREFORE ORDERED that Plaintiff’s Motion for Entry of Agreed Protective Order

(doc. 18) is granted as set forth herein.

APPROVED AND SO ORDERED.

DATED in Kansas City, Kansas this 23rd day of June, 2005.

s/ David J. Waxse                       
David J. Waxse
MAGISTRATE JUDGE, U.S. DISTRICT COURT
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Respectfully Submitted,

Barry R. Grissom
Kansas Bar No. 10866
7270 W. 98th Terrace
Building 7, Suite 220
Overland Park, KS 66212
(913) 341-6616
(913) 341-4780 Facsimile
bgrissom@sprintmail.com

and

YEAGER LAW FIRM, L.L.C.
      s/ B. Joyce Yeager      
B. Joyce Yeager 
7270 W. 98th Terrace
Building 7, Suite 220
Overland Park, Kansas 66212
(913) 648-6673
(913) 648-6921 Facsimile
jyeager@joyceyeagerlaw.com

ATTORNEYS FOR PLAINTIFF

AND a copy provided electronically to:

Thomas M. Martin  #13620
Scott A. Wissel #18589
LEWIS RICE & FINGERSH, L.C.
One Petticoat Lane
1010 Walnut, Ste. 500
Kansas City, MO 64106
(816) 421-2500
(816) 472-2500 - Fax
tmmartin@lrf-kc.com

ATTORNEY FOR DEFENDANT


