INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
KIMBERLY K. PIERATT,
Plaintiff,
V. Case No. 04-2358-JWL

JO ANNE B. BARNHART,
Commissioner of Social Security,

Defendant.

MEMORANDUM AND ORDER

Pantff Kimbely K. Pieratt brings this action pursuat to 42 U.S.C. 88 405(g),
1383(c)(3) seeking judicid review of the fina decison of defendant Jo Anne B. Barnhat, the
Commissoner of Socia Security (the Commissioner), denying Ms. Pieratt's applications for
disability insurance benefits (DIB) under Title 1l of the Socid Security Act, 42 U.S.C. 8§ 423,
and supplemental security income (SSI) under Title XVI of the Sociad Security Act, 42 U.S.C.
§ 138la. PFantiff contends that the Commissoner ered by faling to assgn adeguate weight
to the opinions of her treating physicians while relying heavily on the opinion of a non-tresting
medicd expert, by faling to properly evauate her credibility, by faling to condder the
combined effect of her impairments, and by failing to make findings regarding the physcd and
menta demands of her past rdevant work. For the reasons explained below, the court largey
agrees and reverses and remands this case to the Commissioner for further proceedings

cong stent with this memorandum and order.




l. BACKGROUND

Fantiff filed an application for DIB and SSI on July 3, 2000, claming that she became
disabled beginning January 27, 2000, due to fibromyagia, chronic fatigue syndrome, lupus, and
depresson.  Her application was denied initidly and upon recondderation. At plantiff's
request, adminidrative lav judge (ALJ) Michad Johnson held a hearing and granted plantiff’s
dam on the record. The Socid Security Administration subsequently notified plaintiff that
it would not be honoring ALJ Johnson's decison and that her case would be assigned to a
different ALJ.

ALJ George E. Lowe hdd another hearing on February 27, 2003. Paintiff, her husband,
and her atorney were present. On April 22, 2003, ALJ Lowe rendered a decison denying
plantiff's dam for benefits He found that plantiff had not engaged in subgantid ganful
activity gnce the dleged onsat of her disability, that she suffered from a severe imparment
or combination of imparments, that her medicdly determinable impairments did not meet or
equa any of the criteria in the liging of imparments, and that she has the residud functiond
capacity (RFC) to perform her past rdevant work. Thus, the ALJ determined that plaintiff was
not disabled and denied benefits.

The Appeds Councl denied plantff's request for review, and therefore ALJ Lowe's

decision stands as the Commissioner’ s find decison.




I. STANDARD OF REVIEW

On apped, this court’s review of the Commissoner’s determination that a clamant is
not disabled is limited. Hamilton v. Sec'y of HHS, 961 F.2d 1495, 1497 (10th Cir. 1992).
The court examines whether the decison is supported by substantiad evidence in the record as
a whole and whether the correct legd standards were applied. Langley v. Barnhart, 373 F.3d
1116, 1118 (10th Cir. 2004); Hamlin v. Barnhart, 365 F.3d 1208, 1214 (10th Cir. 2004).
“Subgtantid evidence is such relevant evidence as a reasonable mind might accept as adequate
to support a conclusion.” Doyal v. Barnhart, 331 F.3d 758, 760 (10th Cir. 2003). “A
decison is not based on subgtantial evidence if it is overwhemed by other evidence in the
record or if there is a mere intilla of evidence supporting it.” Langley, 373 F.3d at 1118
(quotation omitted); Hamlin, 365 F.3d a 1214 (same). The court nether reweighs the
evidence nor subgtitutes its judgment for that of the Commissoner. Langley, 373 F.3d a
1118; Hamlin, 365 F.3d a 1214. Grounds for reversd exig if the agency fals to gpply the
correct legd standards or fals to demondrate reliance on the correct legd standards. Hamlin,
365 F.3d at 1114.

“The Commissioner follows a fivestep sequentiad evauation process to determine
whether a damant is disabled.” Doyal, 331 F.3d a 760. This analyss evauates whether: (1)
the damant is engaged in subgtantia ganful activity; (2) the damant suffers from a severe
imparment or combination of imparments (3) the imparment is equivdent to one of the
imparments liged in the appendix of the rdevant disability regulation; and (4) the claimant

possesses the resdud functiond capacity to perform his or her past work or (5) other work
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in the nationd economy. Allen v. Barnhart, 357 F.3d 1140, 1142 (10th Cir. 2004); see 20
C.F.R. 88 404.1520(a)(4), 416.920(a)(4). The claimant bears the burden of proof through step
four and, if the damant meets this burden, then the burden shifts to the Commissioner a step

five. Hackett v. Barnhart, 395 F.3d 1168, 1171 (10th Cir. 2005).

1. ANALYSS

In this case, the ALJ determined plantiff was not dissbled at step four. Step four
conssts of three phases. Doyal, 331 F.3d a 760. Fird, the ALJ evduates the clamant’'s
physcd and mentd RFC. Id. Second, the ALJ determines the physica and menta demands
of the damant’s past rdlevat work. Id. “‘In the find phase, the ALJ determines whether the
damant has the ability to meet the job demands found in phase two despite the menta and/or
physica limitations found in phase one’” Id. (quoting Winfrey v. Chater, 92 F.3d 1017, 1023
(10th Cir. 1996)). At each of these phases, the ALJ must make specific findings. Winfrey, 92
F.3d at 1023; Henrie v. United States Dep't of HHS, 13 F.3d 359, 361 (10th Cir. 1993). A
damant bears the burden of proving that his or her medicd imparments prevent him or her
from peforming past relevant work. Bowen v. Yuckert, 482 U.S. 137, 146 n5 (1987);
Williams v. Bowen, 844 F.2d 748, 751 & n.2 (10th Cir. 1988). In order to make the ultimate
finding that a damant is not dissbled a step four, however, the agency’s rulings require the
ALJ to make specific and detalled predicate findings concerning the clamant's RFC, the

physca and menta demands of the camant’s past jobs, and how these demands mesh with the




camant’s particular exertiond and nonexertiona limitations.  Winfrey, 92 F.3d at 1023-25;
Socia Security Ruling (SSR) 96-8p, 1996 WL 374184, at *5-*6 (July 2, 1996).

A. Phase One: Plaintiff’'s RFC

Fantiff contends that the ALJ erred in essentialy three principal respects in assessing
her RFC: (1) faling to assgn adequate weight to the opinions of her treating physcians while
assgning too much weght to the opinion of the agency’s medicd expet; (2) faling to
properly assess her credibility; and (3) faling to condder the combined effect of her
imparments.

1. Weight Given to Medical Opinions

In assessing plantff’'s RFC, the ALJ gave “little weight” to the RFC assessments of
plantiff's treaeting physicians, Jeffry D. Lawhead, M.D. and Stephen A. Ruhiman, M.D. The
ALJs reasoning and andyss was based largely on the testimony and opinions of a non-treating
medical expert, Lynn |. DeMarco, M.D. Plaintiff argues that the ALJ erred by failing to assgn
adequate weight to the opinions of Drs. Lawhead and Ruhiman, especidly the opinion of Dr.
Ruhlman, while assgning too much weight to Dr. DeMarco’'s opinion. As explained below, the
court finds that the ALJ faled to gpply the correct legd standards in evduatiing Drs. Lawhead
and Ruhiman's opinions and aso that the ALJS ressoning appears to be unsupported by
substantial evidence in the record.  Accordingly, the court will remand this case to the
Commissoner for a proper evduaion of the weght to be given to plantiff's tresing

physicians opinions.




Dr. Lawhead completed a medica source statement dated April 20, 2000, in which he
stated that plantff suffers from fibromydgia and chronic faigue. He opined that, because of
this, plantiff could st for less than one hour, stand and/or wak for two hours, and would need
to rest for five hours in an eght-hour workday. He opined that she could rardy or never lift
or carry objects, rotate or flex the neck, or use her hands frequently for reaching, handling or
fingeing. He completed less comprehendve atending physcian datements on January 9,
2001, Augus 22, 2001, and February 27, 2002. In those, he dtated that plaintiff could stand
and/or wak for less than three hours and st for less than three hours, and that she is limited
in her cgpailities to lift and/or carry, push and/or pull, dimb, bend, and stoop. He additionally
noted on the August 22, 2001, datement that plantff was markedly limited insofar as she
could stand and/or walk for only 10-15 minutes.

Dr. Ruhimen completed a medica source statement on January 28, 2003, in which he
stated that plantff suffers from fibromyagia, thoracic back pain, fatigue, and cerviobrachid
syndrome. He opined that, because of this, plaintiff could St for three hours, stand and/or walk
for two hours, and would need to rest for three hours in an eight-hour workday. He opined that
she could rarely or occasondly lift and carry objects, stoop, rotate or flex the neck, or use her
hands frequently for reaching, handling, or fingering.

The ALJ gave Drs. Lawhead and Ruhlman’s opinions little weight because, he reasoned,

they are conclusory and inconsstent with the objective signs and findings of the

physcad exams of record, the daimant's Statements concerning her activities

of daly living in the October 9, 2000 conaultative psychologica exam, results

of diagnodic tests, falure of damant to engage in an exercise program or use
narcotic analgesics and the falure of ether physician to cite specific Igns and




findings the [dc] would support ther condusons regarding the limitations [on]
claimant’ s resdud functiona capacity described above.

Contrary to Drs. Lawhead and Ruhimani's opinions, the ALJ determined that plaintiff has the
following RFC with respect to her physicad impairments:
no limitation in the ability to grip or grasp; could st two hours a a time and
seven hours total in eght; stand two or three hours a a time and six or seven
hours total in eght; wak three or four blocks at a time lift and carry an object
weighing 20 to 25 pounds fifteen feet with both hands for ten to twelve times

an hour; bend occasondly to pick up objects off the floor; climb two or three
flights of <ars occasondly; and had no other limitations on her resdud

functiond capecity.

This RFC determination is essentidly identicd to Dr. DeMarco’s evduation of plantiff's RFC.
The only respect in which the two differ is that Dr. DeMarco opined that plaintiff is not limited
in her ability to St, whereas the AL J added the limitation on gtting.

In evduding a tregting physcian's opinion, the ALJ mud fird determine whether the
opinion is entitted to controlling weight. Langley, 373 F.3d a 1119; Watkins v. Barnhart,
350 F.3d 1297, 1300 (10th Cir. 2003). “The ALJ is required to give controlling weight to the
opinion of a treating phydcian as long as the opinion is supported by medicaly acceptable
clinicd and laboratory diagnogtic techniques and is not inconsgtent with other substantia
evidence in the record.” Hamlin, 365 F.3d a 1215. Even if the opinion is not entitled to
controlling weight, it is dill entitted to deference and must be weighed using the following six
factors:

(1) the length of the treatment reationship and the frequency of examination;

(2) the nature and extent of the trestment relationship, including the treatment

provided and the kind of examinaion or testing performed; (3) the degree to
which the physcian’s opinion is supported by reevant evidence;, (4) consistency




between the opinion and the record as a whole, (5) whether or not the physician

is a specidig in the area upon which an opinion is rendered; and (6) other

factors brought to the ALJs attention which tend to support or contradict the

opinion.

Langley, 373 F.3d at 1119 (quotation omitted); accord Watkins, 350 F.3d at 1301; see also
20 C.F.R. §8§ 404.1527(d), 416.927(d) (listing these factors); SSR 96-2p, 1996 WL 374188,
a *4 (uly 2, 1996) (tresting source opinions that are not entitled to controlling weight are
dill entitled to deference and must be weighed using al of the factors provided in 20 C.F.R.
88 404.1527 and 416.927). After conddering these factors, the ALJ must give good reasons
for the weight he ultimately assigns to the opinion. Watkins, 350 F.3d at 1300; Doyal, 331
F.3d a 762; SSR 96-2p, & *5. In the end, the ALJ must give specific, legitimate reasons for
disegarding a tregting physcian's opinion that a damant is dissbled. Goatcher v. United
Sates Dep't of HHS, 52 F.3d 288, 290 (10th Cir. 1995).

In this case, the ALJ faled to gve specific, legitimae reasons for giving little weight
to Drs. Lawhead and Ruhiman’s opinions. Insofar as the ALJ declined to give those opinions
controlling weight, he failed to apply the correct lega standard because, even if those opinions
are not entitled to controlling weight, they are il entitled to a degree of deference and must
be weighed usng the gx factors outlined above. See, e.g., Langley, 373 F.3d at 1120-21
(holding the ALJ erred by faling to evduate what lesser weight a tregting physician’s opinion
should be given). An examinaion of these factors would require the ALJ to acknowledge, for
example, plantiff's lengthy treatment history with both physicians, the frequency of her office

vigts, and the fact that Dr. Ruhimen is a board certified rheumatologist. See, e.g., 20 C.F.R.




88 404.1527(d)(5), 416.927(d)(5) (the opinion of a specidist about medicd issues rdated to
his or her area of gpecidty is generdly entitted to more waght than the opinion of a source
who is not a specidist). Perhgps most obvioudy, Drs. Lawvhead and Ruhlman’'s opinions
concerning plaintiff's RFC appear to be overwhemingly consigtent with the record as a whole,
which establishes that plantiff suffers from severe and chronic pan and fatigue as a result of
her fiboromydgia

In addition to the ALJs falure to gpply the correct legal standards, it appears that many
of his other reasons for discounting these tregting physcians opinions are not legitimate.
Although these treating physicians opinions are conclusory insofar as they are set forth on
medical source daement and atending physcian daement forms, they are conclusory
because those forms do not seek further eéaboration. Both physcians, however, rendered
those opinions based on treatment higtories that are thoroughly documented and supported by
treetment and progress notes.  The medicd source datements and attending physcian
datements smply memoridize the treating physcians opinions regarding the extent to which
plantiff’simpairments limit her ahility to function.

Moreover, the ALJs reliance on the lack of objective 9gns and findings was erroneous
inofar as plantiffs chief complant appears to be fibromydgia and its reddud effects.
FHbromydgia is a rheumdtic disease that is a chronic condition, causng long-term but variable

levds of musde and joint pain, stiffness, and fatigue. Moore v. Barnhart, No. 03-3253, 2004




WL 2634571, at *8 (10th Cir. Nov. 19, 2004).! It is poorly understood and is diagnosed
entirely based on patients reports. 1d.

“Its cause or causes are unknown, there is no cure, and, of greatest importance

to disdbility law, its symptoms are entirdy subjective. There are no laboratory

tests for the presence or severity of fiboromyalgia. The principd symptoms are

‘pan dl over, fdigue, disturbed deep, diffness and--the only symptom that

discriminates between it and other diseases of a rheumdic character--multiple

tender spots, more precisely 18 fixed locations on the body (and the rule of

thumb is that the patient mugst have at least 11 of them to be diagnosed as having

fibromyagia) that when pressed firmly cause the patient to flinch.”
Id. (emphasis in origind) (quoting Sarchet v. Chater, 78 F.3d 305, 306 (7th Cir. 1996)).
Because there are no laboratory tests for the presence or severity of fibromydgia, then, the
ALJ was wrong to rdy on the lack of such objective evidence to discredit the treating
physcians opinions regarding the severity of plaintiff's fiboromyalgia See, eg., id. (holding
the ALJ faled to properly andyze the tregting physician’s opinion where it gppeared that the
ALJ did not properly underdand the nature of plaintiff’s diagnosed condition of fibromyagia).

The ALJ dso discounted the tresting physicians opinions because they were
inconsgent with plaintiff's satements concerning her activities of dally living in the October
9, 2000, consultative psychologicd exam with David L. Mouille, M.D. Notably, though, that
consultative exam was performed for the purpose of evduaing plantiff's menta imparments,
not her physicad imparments. Furthermore, the ALJs rationde on this issue misconstrues Dr.

Mouilles opinion. The ALJ noted that Dr. Mouille noted that plaintiff “was able to bathe

hersdf, cook, manage her money, do chores, care for a sick child or adult, shop, do lavn work

! This unpublished case is being cited for its persuasive vaue on amaterid issue.
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and use public trangportation”; the ALJ disregarded the previous notation in Dr. Mouille€'s
report which dates that plantiff “spends her days usudly gtting around, caring for her own
pain, and watching tdevison. Mog of her socid life pivots around her family, her support
group, and her exercise goup” (emphass added). The ALJ dso noted that Dr. Mouille
determined that plaintiff’s “ability to perform activities of daly living, esdablish and maintan
adequate relationships with coworkers and supervisors, understand and perform smple tasks
in an average amount of time, concentrate, persst and maintain pace and maintan an adequate
work schedule with average peformance demands were reduced but not impaired.”
Sonificatly, however, Dr. Mouille rendered this opinion regarding plaintiff's mental
limitations, i.e.,, that plantiff's cgpabilities in these respects were reduced but not impared “as
a consegquence of psychopathology,” not as a result of her physicd imparments. Thus, Dr.
Mouillés concdlusons lend litle support for discrediting plantiff's tresting physicians
opinions regarding her physcd limitations.

The ALJ aso discredited the tregting physcians opinions based on plantiff’'s failure
to engage in an exercise program or use narcotic anagesics. The record does not reflect,
however, that plantff ever faled to follow any directive by her physcan regarding exercise
or tha she ever declined to take prescribed medication. Rather, the record reflects that
plantiff engaged in physca therapy as prescribed. Also, her physcians were congantly

changing the types and dosages of her medication in an effort to dleviate her symptoms.
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The ALJ adso improperly discounted these tregting physcians opinions by relying on
Dr. DeMarco’s tetimony regarding the severity of plantiff’'s pan and faigue? Dr. DeMarco
rated the severity of plantiff’'s pan as “mild to moderate’ based on her treatment history and
disagreed with Drs. Lawhead and Ruhlman’'s opinions that plaintiff would have to lie down with
some frequency throughout the day. His disagreement was based on his interpretation of those
physcians treatment notes, and his testimony was essentidly speculaion because he tedified
how he would have documented plaintiff's subjective complaints of pain and fatigue differently
than Drs. Lawhead and Runimen. Those treating physicians, however, were of course in a better
pogtion than Dr. DeMarco to know what they meant by their trestment notes and to evauate
plantiff's subjective complaints of pan and fatigue based on ther persond experiences with
her. The ALJ also noted that Dr. DeMarco “stated that Dr. Lawhead aso did not indicate during
awy of the twenty dinicd vidts from 1999 through 2002 that damat had any specific,
ggnificat subjective complaints of memory deficits or fatigue” This is flatly incorrect. Dr.
Lawhead’'s trestment notes reflect that he condgently attended to plantiff's complaints of

faigue, as evidenced by trestment notes on five different occasons from September of 1999

2 The ALJ attempted to dispel the notion that he was rdying on Dr. DeMarco’'s opinion
because the tesimony of Dr. DeMarco was “only one of severd factors that were consdered
in determining that the treeting physcian’'s [sc] opinions should be discredited.” (Tr. at 24.)
It is apparent, however, that the ALJ rdied heavily on Dr. DeMarco’'s tesimony in assessng
plantiff's RFC as evidenced by the fact that the ALJ repeatedly referred to Dr. DeMarco’'s
testimony and, as discussed previoudy, the ALJ essentidly adopted Dr. DeMarco's assessment
of plantiff's RFC. Thus, dthough the ALJ may not have expresdy dated that he was relying
on Dr. DeMarco’ stestimony, it is evident that he did so.
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through January of 2001. Dr. Ruhiman's medica record smilarly reflects repested notations
regarding plaintiff’ s fatigue.

The ALJ dso made much of plantiff's tetimony that she experienced “pain all over the
body,” and dicited testimony from Dr. DeMarco that “pain from head to toe, every part of the
body” is not normdly associated with a dinicd diagnoss of fibromyalgiaa As discussed
previoudy, however, the Tenth Circuit has stated that the principd symptom of fibromyadgia
is “pan dl over.” Of course, diagnoss requires that a least 11 out of 18 specific spots
throughout the body be particulaly tender, but “pain dl over” is certainly a far characterization
by alay person.

In sum, a reasonable mind would not accept Dr. DeMarco’'s opinion regarding the
severity of plantiff's symptoms as more persuasive than the opinions of Drs. Lawhead and
Ruhimen.  The opinion of an agency physcian who has never examined the clamant is
generdly entitled to the least waght of any medicd opinion. Robinson v. Barnhart, 366 F.3d
1078, 1084 (10th Cir. 2004). In this case, the nature of Dr. DeMarco's testimony does not
warant a departure from this generd rule because his tetimony appears to be the anomay in

the record regarding the severity of plaintiff’s pain and fatigue.

3 Dr. DeMarco's testimony asssted the ALJ with evaluating the objective medica
evidence of record. The court is smply holding that to the extent that the ALJ relied on Dr.
DeMarco's tedimony to discredit the tresting physcans opinions regarding plantiff's
functiond limitations arisng from her subjective complaints of pan and fatigue, that reliance
was improper.
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In sum, then, it appears that Sgnificat aspects of the opinions of Drs. Lawhead and
Ruhimen concerning plaintiff's RFC are likely entitled to controlling weight.  But, the court
declines to make this determination based on the present state of the record largely because
the ALJ faled to gpply the correct legd standards and it is not this court’s duty to reweigh the
evidence or to subditute its judgment for that of the Commissoner. Additiondly, the ALJs
reasoning regarding plantiff’s various damed imparments is not entirdy clear because the
ALJ did not st forth his reasons for discounting the various aspects of the treating physicians
opinions.  Accordingly, the court remands this case to the ALJ to reassess the weight to be
given to these opinions, but this time goplying the correct legd standards and evaluating all of
the rdevant evidence in the record. See, e.g., Watkins, 350 F.3d at 1301 (remanding for the
Commissoner to gpply the correct legd standards in determining the weight to be assgned
to a tregting phydcian's opinion). On remand, the ALJ shdl clarify which aspects of the
tregting physcians opinions are entitted to controlling weight (i.e, their opinions regarding
plantiff's ability and need to gt, stand, wak, rest, lift and carry, use her hands, etc.) and, to the
extent that the ALJ determines that those opinions are not entitled to controlling weight, the
ALJshdl give spedific, legitimate reasons for any such findings.

2. Credibility Finding

The ALJ sated that he evaduated plantiff's subjective complaints and dlegations in
accordance with Luna v. Bowen, 834 F.2d 161, 163-65 (10th Cir. 1987). In Luna, the Tenth
Circuit st forth the following factors for andyzing subjective complaints of dissbling
conditions (1) whether the damant proves with objective medicd evidence an impairment
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that causes the subjective condition; (2) whether a loose nexus exists between the imparment
and the subjective condition; and (3) whether the subjective condition is dissbling based upon
dl objective and subjective evidence. Glass v. Shalala, 43 F.3d 1392, 1395 (10th Cir. 1994);
Luna, 834 F.2d a 163-64. If the clamant satisfies the first two factors, the ALJ must
condder plantiff's assertions regarding subjective conditions and decide whether he or she
believesthem. Luna, 834 F.2d at 163.

In this case, the ALJs decison does not expresdy address each of these three factors.
Cetanly, though, the ALJ found that plantff suffers from degenerative joint disease of the
cervicad ine and fibromyalgia and those medica conditions can reasonably be expected to
produce the type of pan dleged by plantiff, and thus the ALJ presumably found that plaintiff
sidfied the fird two factors with respect to her subjective complaints of pan. See, eg.,
Luna, 834 F.2d at 164 (“[I]f an imparment is reasonably expected to produce some pain,
alegations of disabling pan emanding from that imparment are suffidetly consgent to
require consderation of dl rdevant evidence” (emphags in origind)). Indeed, it appears from
the substance of the ALJs reasoning that he andyzed only the last of the three Luna factors.
Thus, the court will confineitsreview of thisissueto the ALJ s credibility determination.

Credibility determinations are peculialy within the province of the finder of fact, and
the court should not upset credibility determinations if they are supported by substantia
evidence. Kepler v. Chater, 68 F.3d 387, 391 (10th Cir. 1995). The ALJ should consder

such factors as
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the levds of medication and therr effectiveness, the extendveness of the

attempts (medicd or nonmedicad) to obtan rdief, the frequency of medica

contacts, the nature of dally activities, subjective measures of credibility that are
peculiarly within the judgment of the ALJ, the motivatiion of and rdaionship
between the damatt and other witnesses, and the consistency or compatibility

of nonmedica testimony with objective medicd evidence.

Huston v. Bowen, 838 F.2d 1125, 1132 (10th Cir. 1988). Findings as to credibility should be
closdly and dfirmativey linked to subgantial evidence and not just a concluson in the guise
of findings. Kepler, 68 F.3d at 391 (quoting Huston, 838 F.2d at 1133); see also SSR 96-7p,
1996 WL 374186, at *2 (credibility finding must be “supported by the evidence in the case
record, and mus be sufficdently specific to make clear . . . the weight the adjudicator gave to
the individud’s statements and the reasons for that weight”). The “ALJ must articulate specific
reasons for quedioning the damant's credibility where subjective pain testimony is critica.”
Kepler, 68 F.3d at 391 (internad quotation omitted); see also Qualls v. Apfel, 206 F.3d 1368,
1372 (10th Cir. 2000) (the ALJs evduation mud contan “specific reasons’ to support the
credibility finding); SSR 96-7p, 1996 WL 374186, at *2 (same).

In this case, the court is skepticd of the ALJS reasoning regarding plantiff's
credibility. See, e.g., Broadbent v. Harris, 698 F.2d 407, 414 (10th Cir. 1983) (viewing the
ALJs concluson regarding the camant's credibility with skepticism where the clamant’s
complaints of pain were supported by a panel of physcans who had treated the damant over
an extended period of time). Although the ALJ cited Luna and recited the factors set forth

above and athough the ALJ devoted a grest ded of discusson to the issue of plantiff’'s

credibility, he did not do a paticulaly commendable job of giving specific, legitimate reasons
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for discounting her credibility regarding the degree to which her faigue and disabling pan
impairs her ability to work.

With respect to the levds of medication and therr effectiveness, the ALJ noted that
plantiff “did not dlege that she experienced any adverse sde effects to medication.” The lack
of dde effects, however, does not speak to the effectiveness of medication. The ALJ aso
reasoned that there is no indication in the record that her “medications were not efficacious
when taken as prescribed.” This is incorrect. The medica record is replete with evidence that
plantiff's treating physdans were repeatedly dtering the levels and types of medications in
an effort to dlevide her symptoms. The record is aso replete with abundant evidence
regarding the extensveness of plantiff's medicd and nonmedicd atempts to find relief for
her pan and the frequency of her medica contacts. Although the ALJ mentioned some of the
evidence that bears on this issue, he faled to acknowledge the significance of the evidence on
these factors. For example, plantiff made numerous vidts to Drs Lawhead and Ruhiman over
a period of years in an effort to dleviate her chronic pain and fatigue. She attended physica
therapy when it was prescribed and she attends a fibromyalgia support group.

The ALJ made much of the nature of plantiff's daly activities as she reported them to
Dr. Mouille  But, as discussed previoudy, Dr. Mouille was peforming a consultative
psychologicd examingtion to evduate plantffs mentd imparmets, not her physica
imparments. Dr. Mouille stated that plaintiff reported that she is able to bathe hersdlf, cook,
manage her money, do chores, care for a child or a sick adult, shop, do lawn work, and use
public transportation.  Although plantiff may be able to peform these activities periodicdly,
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the record does not indicate that she can (or does) perform them at a level and pace that would
be conggent with full-ime work. In fact, to the contrary, the entirety of the record regarding
her activities of daly living casts doubt on the notion that those activities are indicative of an
ability to perform full-ime work. She reported to Dr. Mouille that she typicadly spends her
days gtting around and caring for her own pain. She completed reports of activities of daily
living which reflect that she performs farly minima housawork and requires help with
cooking, laundry, housecleaning, and shopping.

The ALJ dso stated that the objective medica evidence and plantiff's trestment history
do not support her dlegations. ~ As discussed previoudy, however, the symptoms of
fioromydgia are subjective — pain dl over, faigue, disturbed deep, and iffness — and there
are no objective dinicd tests to determine its severity. The generd rule of thumb is that a
patient must have at least 11 out of 18 tender spots in order for a diagnosis of fibromyagia,
and Dr. Ruhiman found that plaintiff had al 18. The ALJ relied on Dr. DeMarco's tesimony
to discredit plantiff's credibility regarding her subjective complaints of pan and fatigue and,
for the reasons explained previoudy, the ALJs rdiance on Dr. DeMarco's testimony on that
issue is such that a reasonable mind would not accept it as adequate because it is overwhelmed
by the medica records and opinions of Drs. Lawhead and Ruhiman.

On remand, the ALJ ddl apply the factors set forth above and point out specific
evidence in the record that supports a finding that plaintiff’s subjective complaints of pain and
faigue are not credible. The ALJ shdl dso explan the gdgnificance of plantiff’'s excelent

work higtory prior to the alleged onset of her disability (Sixteen years a Halmark) and her
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attempts to seek dternative work within Halmark that would dlow her to remain employed
there despite her limitations. 20 C.F.R. 88 404.1529(c)(3), 416.929(c)(3) (stating that the
Commissoner will consder information about a claimant’s prior work record). In a case such
as this, where a proper determination of plantiff's credibility is particularly criticd, the ALJ
must perform a more thorough andyss of the evidence in assessng plantiff's credibility.
See, eg., Angel v. Barnhart, 329 F.3d 1208, 1213-14 (10th Cir. 2003) (remanding for the
ALJ to conduct a more thorough andyss and make more gpecific findings regarding the
plaintiff’s credibility).
3. Combined Effect of Plaintiff’s I mpairments

Pantff aso argues that the ALJ dd not propelly evduae each of plantiff's
imparments or her impairments in combination. The only impairments considered by the ALJ
were mild degenerative joint diseese of the cervicd spine, fibromyalgia with mild to moderate
discomfort, and a depressve disorder that is not severe.  Plaintiff argues that this list
erroneoudy did not indude the fibromyagia with 18 out of 18 tender points, deep disorder,
thoracic back pain, and cerviobrachia syndrome, dl of which were diagnosed by Dr. Ruhiman,
nor did it incude the chronic faigue syndrome diagnosed by Dr. Lawhead. The court has
dready determined that the ALJ faled to properly evauate plaintiff’'s credibility and the weight
that should be given to the opinions of Drs. Lavhead and Ruhiman. On remand, the ALJ shdl
dso dealy address plantiff's other various dleged imparments. Se 20 CFR. 8
404.1545(e) (requiring the ALJ to consder the limiting effects of all impairments, even those
that are not severe, when the damant has a severe impairment); see also SSR 96-8p, 1996 WL
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374184, a *1 (RFC assessment mug indude the impact of symptoms related to medicdly
determinable functiond limitations). And the ALJ shdl incdlude any additiond imparments
in plantiffs RFC and consequently the hypotheticd question to the VE. Compare Gay V.
Qullivan, 986 F.2d 1336, 1341 (10th Cir. 1993) (VE tedimony can provide subgtantid
evidence to support the ALJs determination only if the clamant's imparments are reflected
adequatdly in the hypotheticd to the VE); Hargis v. Sullivan, 945 F.2d 1482, 1492 (10th Cir.
1991) (same), with Shepherd v. Apfel, 184 F.3d 1196, 1203 (10th Cir. 1999) (hypothetical
to the VE need only include the limitations supported by the record).

B. Phase Two: Functional Demands of Plaintiff’s Past Relevant Work

“At the second phase of the step four andyss, the ALJ must make findings regarding
the physcad and mentd demands of the clamant’s past rdevant work.” Winfrey v. Chater, 92
F.3d 1017, 1024 (10th Cir. 1996) (cting Henrie v. United States Dep’'t of HHS, 13 F.3d 359,
361 (10th Cir. 1993)). In order to make those findings, “the ALJ must obtain adequate ‘factua
information about those work demands which have a bearing on the medicdly established
limitations’” 1d. (quoting SSR 82-62).

In this case, the ALJ essatidly skipped the second phase of the step four andyss. The
ALJ made a determination regarding plaintiffs RFC and relied on the vocationd expet's
tetimony that, based on that RFC, plaintiff would be able to perform her past relevant work
as an order clerk, a generd office clerk, an injection mold tender, and a production
coordinator. The ALJ did not make any findings regarding the physcad and mentad demands

of those jobs, dther as plaintiff actudly performed those jobs or as those jobs are generaly
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performed throughout the nationd economy. The vocationd expert's response to the ALJS
hypotheticd did not elaborate or provide any information regarding the demands of plaintiff’s
past rdevant work. The law in the Tenth Circuit is clear that the ALJ must make the necessary
findings at this phase. Winfrey, 92 F.3d a 1024 (“[T]he Secretary’s own rule dictates that the
ALJ make the necessary findings at phases two and three of the step four inquiry.” (citing SSR
82-62)). Accordingly, on remand, the ALJ shdl make specific factud findings regarding the
demands of plantiff's past rdevat work. See, e.g., Chester v. Apfel, No. No. 98-7106, 1999
WL 360176, a *3 (10th Cir. June 4, 1999) (reversng and remanding where the ALJ merely
adopted the conclusory opinion of the VE that the plaintiff was not precluded from doing her
past rdevant work); Mclintire v. Apfel, No. 97-6181, 1998 WL 31433, a *2 (10th Cir. Jan. 28,
1998) (reversing and remanding where the ALJ failed to adequately develop the record in order
to endble hm to make factud findings regarding the demands of the plaintiff’s past relevant
work).*

C. Phase Three: How Plaintiff’'s RFC Meshes With the Demands of Her Past
Rdevant Work

In ligt of the nature of the court's evauation of the Commissoner’s findings regarding
plaintiff’'s RFC and the demands of her past reevant work, it necessarily follows that the ALJs
phase three determination that plantiff could perform her past rdevant work is unsupported

by substantid evidence. Accordingly, on remand, after the ALJ performs the required andyss

4 The oourt cites these unpublished opinions for their persuasve vaue on a maerid
issue.
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a phases one and two, the ALJ dhdl then proceed to examine how plaintiff’'s RFC meshes with

the demands of her past relevant work.

CONCLUSION

Fantff requests that this case be reversed and remanded for an award of benefits
because further fact findng would serve no useful purpose.  Whether plantiff is entitled to
benefits, however, depends on the weight that should be given to plaintiff’'s treating physicians
opinions and the credibility of her testimony, both of which are subject to remand. Also, the
record does not reflect the demands of plantiff's past rdevant work, and therefore it is unclear
whether plantiff can perform that work or perhaps other work that might exist in substantial
numbers in the economy. Accordingly, the court declines to remand for an award of benefits.

Alterndtivdy, plaintiff requests that the court order the Commissoner to ullize a
different ALJ and a different medicd expert. The court will not direct the Commissoner to
ulize a dffeeent medica expert.  Although Dr. DeMarco's opinion regarding plaintiff’s
subjective complaints of disabling pan and fatigue is entirdy unpersuasve for reasons Sated
previoudy, his opinion was usegful to the extent that he opined that plaintiff’'s functiona
limitations do not meet any of the liged impairments and his testimony was aso useful to the
ALJ in evduding the objective medicd evidence of record. Paintiff's request for a different
ALJ, however, is well founded. ALJ Lowe's opinion appears, quite candidly, to have been
geared toward a finding of no disability. The facts of this case present a close enough question

that the court is persuaded that plantiff is entitted to a fresh look at the record by a seemingly
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more impatia ALJ.  See, e.g., Hinton v. Massanari, No. 00-3408, 2001 WL 744971, at *5
(20th Cir. Juy 3, 2001) (directing the case be assigned to a different ALJ on remand where
the ALJs decison to discount the credibility of the plaintiff's complaints of disabling pain was
not judified by the evidence and the ALJ ered in rgecting plantiff's treating physcian's

opinion regarding her functiond capabilities).

IT IS THEREFORE ORDERED BY THE COURT that the Commissone’s decison

is reversed and remanded for further proceedings condgent with this memorandum and order.

IT IS FURTHER ORDERED that this case be assigned to a different ALJ on remand.

IT ISSO ORDERED this 24th day of March, 2005.

g/ John W. Lungstrum
John W. Lungstrum
United States Digtrict Judge
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