IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

ZENOBIA MONDAINE,

Plaintiff,
CIVIL ACTION
V.
No. 04-2351-KHV
AMERICAN DRUG STORES, INC.
d/b/a OSCO’S DRUG STORE #5161, and
DAMON SHILHANEK,

Defendants.
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MEMORANDUM AND ORDER AND ORDER TO SHOW CAUSE

Zenobia Mondaine filed suit againg her former employer AmericanDrug Stores, Inc. d/b/aOsco’s
Drug Store#5161 (“Osco”) and her former supervisor at Osco, Damon Shilhanek. Plantiff assertscdlams
for retdiation under 42 U.S.C. § 1981, the Age Discrimination in Employment Act, 29 U.S.C. § 621 et
seq. (“ADEA”), Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et seq. (“Title VII"), the
Family And Medica Leave Act, 29 U.S.C. § 2611 et seq. (“FMLA™), and the Americans WithDisabilities
Act, 42 U.S.C. § 12101 et seq. (“ADA”). Paintiff also assarts daims for subgtantive violations of the

FMLA and ADA. Thismatter isbefore the Court on Defendants Motion For Summary Judgment (Doc.

#63) filed September 2, 2005. For reasons stated below, defendant’ s motion is sustained in part.

Summary Judgment Standards

Summary judgment is appropriate if the pleadings, depositions, answers to interrogatories, and
admissons onfile, together withthe affidavits, if any, show no genuineissue asto any materid fact and that

the moving party isentitled to ajudgment asamatter of law. See Fed. R. Civ. P. 56(c); accord Anderson

v. Liberty Lobby. Inc., 477 U.S. 242, 247 (1986); Vitkus v. Bestrice Co., 11 F.3d 1535, 1538-39 (10th




Cir.1993). A factud disputeis”materid” only if it “might affect the outcome of the suit under the governing
law.” Anderson, 477 U.S. a 248. A “genuine’ factud dispute requires more than a mere scintilla of
evidence. |d. at 252.

The moving party bearstheinitid burden of showing the absence of any genuine issue of materid

fact. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Hicksv. City of Watonga, 942 F.2d 737, 743

(20th Cir. 1991). Once the moving party mests its burden, the burden shifts to the nonmoving party to
demondtrate that genuine issues remain for tria “as to those dispostive matters for which it carries the

burden of proof.” Applied GeneticsInt'l, Inc. v. First Affiliated Sec., Inc., 912 F.2d 1238, 1241 (10th

Cir. 1990); see dso Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 586-87

(1986); Bacchus Indus., Inc. v. Arvin Indus,, Inc., 939 F.2d 887, 891 (10th Cir. 1991). Thenonmoving

party may not rest onitspleadings but must set forth specific facts. Applied Genetics, 912 F.2d at 1241.

“[W]e mugt view the record in a light most favorable to the parties opposing the motion for

summary judgment.” Deepwater Invs., Ltd. v. JacksonHale Ski Corp., 938 F.2d 1105, 1110 (10th Cir.
1991). Summaryjudgment may be granted if the nonmoving party’ sevidenceis merely colorable or is not
sgnificantly probative. Anderson, 477 U.S. at 250-51. “Inaresponseto amation for summary judgment,
aparty cannot rely on ignorance of facts, on speculation, or on suspicion, and may not escape summary

judgment in the mere hope that something will turnup at trid.” Conaway v. Smith, 853 F.2d 789, 794

(10th Cir. 1988). Essentidly, the inquiry is “whether the evidence presents a sufficient disagreement to
require submission to the jury or whether it is so one-sided that one party must prevail asa matter of law.”

Anderson, 477 U.S. at 251-52.




Factual Background

The following facts are uncontroverted, deemed admitted or, where disputed, viewed in the light
most favorable to plaintiff, the non-movant.

ZenobiaMondaineis a 46-year old African-American female. On November 5, 2001, plaintiff
began working for Osco as a scan coordinator at Osco Store 5161 in Leawood, Kansas. Fantiff was
required to work at least 28 hours a week to retain her benefitsthrough Osco. Plaintiff worked 40 hours
and asmany as42 hoursaweek. As scancoordinator, plaintiff changed merchandise prices, inserted new
merchandise items on store shelves, and conducted audits to determine whether the prices displayed on
merchandise matched the prices shown on the computer sysem. Paintiff dso performed generd derk

duties such as customer sarvice, generd housekeeping and stocking.

! Fantiff attemptsto controvert many of defendants' factual statements by arguing that they
are incomplete or mischaracterize the record. She does not explain, however, what part of defendant’s
statements she controverts. For example, defendants statement of fact paragraph 78 states as follows:

Mondaine admitsthat she recelved Osco’ s AssociateHandbook, whichcontains a section

regarding FMLA leave. Inaddition, Osco posted the FMLA rightsin the employee break

room.

In response, plaintiff sates asfollows:

CONTROVERTED. Osco, again, grosdy mischaracterizes the numerous FMLA

violation[g] and retaliatoryactscommitted by Osco. ItisOsco’ sgross mischaracterization

and contortion of the evidence that required Plaintiff’s, court appointed counse to prepare

an additional Statement of Fact Section with over 200 additional facts that Osco has

ignored. See, Plaintiff’s Statement Of Facts [ 17-162 & 168-193, which are

incorporated by reference herein.
Fantiff’ s response to defendant’s statement of facts §] 78; see dso plantiff’s response to defendants
statement of facts 1 59-65, 69-70, 72-73, 79-80, 83.

Faintiff’s attempt to controvert factsinthis manner is insufficient under D. Kan. Rule 56.1, which
provides that dl materid facts set forth in the Satement of the movant shdl be deemed admitted unless
“gpecificaly controverted” by the opposing party. Therefore, many of defendants statement of factsare
deemed admitted.
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Shortly after plaintiff started at Osco, she advised Damon Shilhanek, market manager for the
Kansas City area and generd manager of Store 5161, that she wanted to work days because she had
glaucoma? Plaintiff worked asthe scan coordinator for Store 5161 from November 5, 2001 through mid-
January of 2003.

On October 7, 2002, Shilhanek gave plaintiff a Corrective Action Associate Review (“CAAR”)
for excessve tardiness. Shilhanek noted that in the month of September done, plaintiff had arrived to work
late 14 times and from April to September of 2002, she had arrived towork late 79 times. Plantiff sgned
the CAAR and did not note anything in the section titled “Associate Explanation and/or Response
Concerning Current Review.” In her deposition, plaintiff testified that she did not think that the numbers
in the CAAR were correct, but that she did not know. Paintiff told Shilhanek thet if she had abusiness
and he had been absent that many times, she would let him go.

OnOctober 7, 2002, Shilhanek dso gave plaintiff a CAAR for insubordination. Shilhanek noted
that the CAAR was for three separate incidents:

* onSeptember 30, plantiff argued with Shilhanek and Bob Tuck (another manager) about
making sSgns, saying that it wasn't her job;

» on October 6, plaintiff refused to follow awork order given to her by Terina Endecott;
and

» on October 6, plaintiff changed her work schedule without management gpprova.

2 Faintiff’s glaucoma prevented her from seeing smal things and caused her to suffer

headaches. Additiondly, plaintiff had trouble seeing a night and experienced blurred vison. Early in
plantiff’ semployment, Osco managers knew that plaintiff had glaucoma. During her initid job interview,
plaintiff told Shilhanek that she had glaucoma and was going to need eye surgery. Shilhanek, who made
the decison to hire plaintiff, said that it “wouldn’t be a problem.” Plaintiff did not ask Osco to modify her
job because of her glaucoma
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Fantiff noted onthe CAAR that she did not refuseto followawork order and that Endecott was harassng
her. Plaintiff refused to sgn the CAAR.

Osco periodicdly audited plaintiff’ s performance as scan coordinator. When plaintiff sarted the
job, Shilhanek explained that she needed to pass auditsto keep her job. On December 12, 2002, plaintiff
scored 89 on an audit, below the district standard of 952 Shortly theresfter, plaintiff told Shilhanek that
because of alack of cooperation from other employees and because her feet had been hurting, she wanted
to work 32 hours per week. Because plaintiff was unable to perform the functions of scan coordinator in
32 hours per week, Shilhanek assigned her to a clerk postion.

On January 17, 2003, Osco hired Inna Verzhbytska and plaintiff began performing only generd
clerk functions. Scan coordinators are paid on a higher wage scae than clerks, but Shilhanek alowed
plantiff to retain her scan coordinator sdlary. As a clerk, plaintiff’s duties included cleaning, stocking,
serving as a cashier, doing other odds and ends and “fronting and facing.”

In April of 2003, plaintiff had a medica condition which prevented her from lifting more than
25 pounds. On April 22, 2003, John Svoboda, a supervisor a Store 5161, asked plaintiff to assst a
customer who had purchased a patio umbrella which weighed more than 25 pounds. Svobodaloaded the
umbrellaon adally, but it fdl off and hit plaintiff in the somach. Plaintiff told Svoboda that she could not

take the umbrdla because it wastoo heavy, but Svobodainssted. Plaintiff tore her rotator cuff whiletrying

3 Osco did not have a formd “pass’ or “fall” score, but it had a digtrict guideine standard
of 95.

4 Fronting and facing isingpecting store shelves and placing merchandise on the front of the
shdlf, facing forward.
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to whed the umbrellato the customer’s car. Because of her injuries, plantiff missed work from April 22
to 24, 2003. Svobodacompleted aworkers compensation form regarding theincident. Osco’ s Benefits
Department informed Shilhanek that plaintiff was not digible for worker’s compensation because she did
not miss enough work.

Shortly after plantiff returned to work, she developed severe foot problems. On one occasion
between April 25 and July 13, 2003, plaintiff told Shilhanek about her foot problems and asked him about
FMLA leave. Under Osco’s palicy, an ora request is auffident to trigger the FMLA leave procedure.
Shilhanek, however, smply told plaintiff that she did not qualify.> Plaintiff informed Shilhanek that she might
file aworker’ s compensation clam in connectionwith her foot problems. Shilhanek asked plaintiff two or
three timesif she redlly wanted to do that and told her she would regret it.5 Shilhanek later reprimanded
plantiff for moving too dow.

From February through June of 2003, plaintiff worked 28 to 32 hours per week asaclerk. On
July 13, 2003, a non-work day, plaintiff wasinvolvedinacar accident. On September 30, 2003, plaintiff
had foot surgery. From July 14 through November 26, 2003, plaintiff was absent from work on paid

disability leave

° Therecord does not reflect that plantiff wasinfact qualified to receive FMLA leave. The
employee handbook which plaintiff received and the poster in the break room of Store 5161 notified
employeesof ther FMLA rights. Plaintiff wasaso aware of her FMLA rights based on her education, her
experience with prior employers, and the fact that other Osco employees had taken FMLA leave and
returned to their jobs.

6 Shilhanek dso told plaintiff something about the order inwhichshe would receive worker’s
compensation benefits in relation to unemployment benefits. See Plaintiff’ s Depo. at 143 (Shilhanek said
plantiff would receive unemployment benefitsfirst and thenworker’ s compensation); id. at 293 (Shilhanek
sad plaintiff would receive worker’ s compensation benefits first, then unemployment benefits).
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Fantiff submitted aworker’ scompensationdam rdating to the injurieswhichshe sustained inthe
car accident and while tryingto move the patio umbrella” Osco maintained an absence calendar for 2003
which indicates that from July 15 through the end of 2003, plantiff was off work due to an injury. The
absence calendar form states:

Please use this log to track any reason for tardiness or absence. Include the date of the

absence, the reason, and whether the time qudifies for FMLA status. If an absence

qudifiesfor FMLA status, youmust notify the associate that date(s) will count toward their

FMLA leave and make surethe appropriate documentation ison file. For FMLA leaves,

indicate one of the following reasons. (1) adoption or foster care of a child; (2) serious

hedlth condition of a child, parent or spouse; (3) serious hedlth condition of associate;

(4) birth or newborn care of associate' s child.
Osco keegps FMLA request forms at each individua store®

On November 26, 2003, Dr. John Gamble, Jr. prepared atypewritten note releasing plaintiff to
return to work on November 28, 2003 “LIMITED TO 4HRSDAILY.” Dr. Gambl€e ssecretary dtered
thenotetoread “LIMITED TO 2 TO 4 HRS DAILY” because the secretary believed that Dr. Gamble
had no idea how long it would take for plaintiff’s foot to heal or what kind of problem plaintiff had.

Although Dr. Gamble released plaintiff to return to work on November 28, 2003, plaintiff did not return

! Nether party explanswhy plaintiff filed aworker’ s compensationdamrelated to the car
accident which occurred on a non-work day.

Fantiff's satement of fact paragraph 25 tates that Shilhanek did not want more worker’s
compensation dams because the chargesin connectionwithadamare multiplied by arisk factor and then
charged back to the storewherethe dam originated. Defendants object to the fact as unsupported by the
record. Because plaintiff did not attach acopy of the pertinent deposition transcript, the Court disregards
this evidence.

8 Shilhanek did not know if his store had FMLA request forms or what “appropriate
documentation” isrequired for FMLA leave. Shilhanek has never had any training regarding FMLA leave
and he has never contacted anyone to ask whether he or other managers should determine when an
associate requested FMLA leave.
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to work immediately because she had not seen an orthopedic doctor. On or about December 4, 2003,
plantiff submitted the note from Dr. Gambl€e soffice to Warren Koch, who had become general manager
of Store 5161 in early November of 2003.° Koch later prepared a memorandum (dated December 12,
2003) which gtated that the entire doctor’ s note was typed except for the “2 to” which was handwritten.
Shilhanek received a copy of Dr. Gamble' s note and faxed it to Dana Bauer, Osco’s HR Director, dong
with a copy of the origind note which Dr. Gamblée' s office faxed to him.  Shilhanek told Bauer thet the
certificate had possbly been fdsfied, but Bauer said that there was no proof that the certificate was
fddfied. Bauer told Shilhanek to contact plaintiff’ s doctor and obtain acopy of theorigina return-to-work
certificate.

Shilhanek sought advicefromBauer regarding plaintiff’ s return towork. Bauer advised Shilhanek
that because plantiff had been off work for more thanfour months and the financid condition of Store5161
had deteriorated, Shilhanek could offer plaintiff whatever hours, if any, Store 5161 had avallable within her
medical restrictions’”

Because of budgetary congtraintsand Shilhanek’ sperception that plaintiff could not run the photo

lab, Shilhanek and K och determined that they could not add plaintiff to the day shift.'* On December 12,

o From November of 2003 through October of 2004, Shilhanek and Koch co-managed
Store 5161. Shilhanek aso retained his market manager position.

10 Store5161 was not meeting itsbudget and management had beendirectedto cut employee
hours.

1 Plaintiff was able to run the one hour photo machine, but Shilhanek did not believe that she

could run the photo lab in an “efficient or competent manner.” Declaration Of Damon Shilhanek | 6,
Exhibit D to Defendants Memorandum (Doc. #64). Shilhanek had attempted to train plaintiff in the photo
labin January of 2003. According to Shilhanek, plaintiff did not understand how to usethe photo machine
(continued...)
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2003, Shilhanek, Koch and Preet Rana (a supervisor) met with plaintiff to discuss her return to work.
Shilhanek told plaintiff that because of payroll congtraints, Store 5161 only had evening and weekend hours
available. Paintiff responded that she could not work evenings because her glaucomamadeit difficult to
drive a night. Shilhanek asked plaintiff to get back to them on her availability. Shilhanek then asked
plaintiff about the return-to-work certificate and specificaly about the change from “4 hrsdally” to “2 to
4 hoursdaly.” Haintiff suggested cdling Dr. Gambl€ s office while everyone was present, but Shilhanek
told plaintiff that she could not use the phone. Plaintiff left the meeting and that same day, filed a charge
withthe Equa Employment Opportunity Commisson(“*EEOC”). Plantiff alleged that because of her race,
age and disability, (1) Osco management did not give her hdp in her job as scan coordinator, (2) Osco
management wrote her up when she complained and gave her scan coordinator job to someone elseand
(3) she wasinjured onthe job whenshe wasworking as aclerk. Haintiff aso noted that Osco wanted her
to work night shifts but that she could not see a night.!> Osco did nothing to schedule plaintiff during the
day and it did not ask other employees to change shifts to accommodate plaintiff.

On December 12, 2003, shortly after the meeting with plaintiff, Shilhanek and Koch caled Dr.
Gamblée soffice. Bauer ingtructed Shilhanek and Koch to call the doctor’ s office on one occasion, but she
does not recal whenshe gave that ingruction. Bauer tetified that she would not instruct an Osco manager
to prohibit anemployeefrombeing included in a phone conversation with that employee’' s doctor’ s office

and that it would be unusud if Shilhanek and Koch had indructed plaintiff to leave the room so that they

11(..continued)
and would just throw up her handsand say “I can’'t do this” 1d.; see Shilhanek Depo. at 185.

12 Inher EEOC charge, plaintiff also aleged retaiation but she did not specify any protected
activity or retaiatory acts by Shilhanek.
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could contact her doctor’s office. Osco did not ask plaintiff’s permission to contact her doctor.

On February 26, 2004, Dr. Gamble gave plaintiff an amended return-to-work certificate which
indicated that she could work 32 hours per week. On March 12, 2004, plaintiff settled her worker’s
compensation claim for $2,500. Shilhanek knew of the settlement. Plaintiff did not return to work until

March 17, 2004, because she was sick and had foot and shoulder problems.*3

13 In a declaration, Nick Ddlitto, the benefits administration manager of Osco, stated that
under Osco policies, plaintiff was off work on unapproved leave from November 27, 2003 through
February 26, 2004 and that Osco could have terminated her employment during that period. See
Declaration Of Nick Dditto 5, Exhibit MM to Defendants Memorandum (Doc. #64). In addition,
Dditto stated that under Osco policies, plantiff’ sabbsence between February 27 and March 16, 2004 was
unauthorized and that Osco could have terminated her employment during that period aswdl. Seeid. 1 8.
Paintiff argues that these statements attempt to create a sham issue because Ddlitto previoudy admitted
that Osco wasreviewing plaintiff’s dlaim for disability during these same periodsand did not natify plaintiff
that it was denying her dam until April 15, 2004.

The Court will disregard affidavitswhichare inconsstent withprior sworn testimony if the changes
attempt to createashamfact issue. See Franksv. Nimmo, 796 F.2d 1230, 1237 (10th Cir. 1986). The
utility of summary judgment as a procedure for screening out shamfact issueswould be greetly undermined
if a party could create an issue of fact merdly by submitting an affidavit contradicting his own prior
tetimony. 1d. To determineif an affidavit is an attempt to create a sham issue of fact, the Court must
consder “whether the affiart was cross-examined during his earlier tesimony, whether the affiant had
access to the pertinent evidence at the time of his earlier testimony or whether the affidavit was based on
newly discovered evidence, and whether the earlier testimony reflects confus onwhichthe affidavit attempts
toexplan.” 1d.

Thefact that defendant hed the right to terminate plaintiff’ s employment under Osco policiesdoes
not directly contradict Dalitto’s deposition testimony that Osco was reviewing plaintiff’ sdaim of disability
during her leave periods. In addition, Dditto’s statements are largely immaterid because Osco did not
actudly terminate plaintiff while she was on leave. Osco apparently includes the statements to show that
it did plaintiff afavor by not terminating her employment between November 27, 2003 and March 17,
2004 — afact which is not directly relevant to whether Osco subsequently violated plaintiff’srights. The
Court therefore declines to strike Dalito’ s declaration on these subjects.

Even so, the Court excludes defendant’ s statements on these issues for other reasons. D. Kan.
Rule 56.1(d) providesthat where facts referred to in a declaration are contained in another document, a
copy of the relevant excerpt from the document shall be attached. Defendant hasnot attached a copy of
the policy which would permit it to terminate an employee on leave who has a pending clam for pad
disaility. In addition, defendant did not advise plaintiff until April 15, 2004 that she did not quaify for
disability after November 26, 2003 or that her FMLA leave ended on February 26, 2004. See Exhibit 7

(continued...)
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When plantiff returned to work, she performed generd clerk functions but continued to receive
the higher scan coordinator sdlary. When plaintiff returned to work, the storelay-out had changed and she
was never trained on the new lay-out.*

When plantiff returned to work on March 17, 2004, Koch understood that she had a medica
restrictionand could work no longer thantwo to four hoursper day. Because of budgetary congtraintsand
management’ s perception that plaintiff could not run the photo lab, Koch and Henry determined that the
only work hours avalladle to plantiff were three hours on Wednesday nights, three hours on Thursday
nights, and three hours on Saturday mornings®® Shortly after March 17, however, Koch received the

amended return-to-work certificate which indicated that plaintiff could work 32 hours per week.* Bauer

13(...continued)
to Rantiff’ sMemorandum (Doc. #68). The Court therefore excludesdefendant’ sstatement that plaintiff’s
leave after November 27, 2003 was unauthorized and a potential ground for termination.

14 Plantiff dso received no specific training on “facing,” but she performed this task before
her leave in July of 2003.

15 In December of 2003 and early 2004, Koch and assistant manager Brian McAuliffe did
the scheduling for Store5161. On March 15, 2004, Robert Scott Henry became the assistant manager.
At tha point, Henry and Koch did the scheduling for Store 5161.

16 In his declaration, K och states in part that “[o]n or about April 9, 2005, Ms. Mondaine
gave me anote from her doctor stating that she could work 32 hours per week.” Declaration Of Warren
J. Koch 19, Exhibit Q to Defendants Memorandum (Doc. #64). Paintiff seeks to strike the Koch
declaration as an attempt to create a sham issue. Plaintiff apparently does not dispute that Koch's
reference to 2005 was inadvertent and that he intended to refer to 2004. Plaintiff argues that Koch's
referenceto April 9, 2004 isamaterid dteration of his depogition testimony on the same issue.

Inhisdepostion, Kochtetified that he did not recall the exact date onwhichhe received plaintiff’'s
return-to-work certificate, but that he believed it was close to the time when plaintiff returned to work on
March17,2004. SeeKoch Depo. at 69. Koch aso testified that as of March 29, 2004, he wasnot sure
if plantiff had given him the return-to-work certificate. See id. at 110. Given that Koch included the
phrase “on or about” in his declaration, the Court cannot find that his declaration directly contradicts his
deposition testimony. The Court therefore declines to strike Koch's declaration on this subject. At the

(continued...)
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testified that if she had known earlier that plantiff was capable of working 32 hours per week, Osco would
not have limited her schedule to two to four hours per day. Store management had the discretion to
determine plantiff’ sschedule based onthe needs of the store, however, and the avallable shifts. Bauer dso
tedtified that because of the payroll crunch she might not have suggested a different schedule for plaintiff
even if she had known about the 32 hours per week release.

On March 19, 2004, Dr. Mark Landry faxed Osco a note which stated that plaintiff needed to
“elevate her foot 20 minutes for every two hours of work.” On March 31, 2004, Shilhanek informed
plantiff that under Osco policy and based on the ingtruction of the HR department, she needed to clock
out at the beginning of her break and clock in at the end of her bresk.!’

OnMarch22, 2004, plantiff sent Bauer aletter whichexplained that (1) shedid not receive proper
traning when she returned on March 17 because of the change in store lay-ou; (2) on March 18,
Shilhanek approached her with a duster and told her to do facing, dust and clean the entire store; (3) on
March 18, Shilhanek was rude to her and told her that she had 33 facing errors, but showed her only
ten errors; (4) Shilhanek reprimanded her for being too dow and claimed that she was not amiling at

customersand that he would write thisinformation in her file; (5) she thought that she was being retaliated

18(...continued)

same time, the Court viewsthe record inalight most favorable to plaintiff. 1n doing so, the Court findsthat
plantiff gave Koch the return-to-work certificate shortly after she returned to work on March 17, 2004.
Fantiff does not recal when she gave the amended certificateto Osco, but at some point she gave the note
to Osco so that she could get more hours. See Flantiff’ sDepo. at 148-49 (plantiff took note to Osco so
that she could get more hours; plaintiff then called Shilhanek or Koch, who told her that they did not have
more hours available and Shilhanek said that he was going by seniority); see id. at 150 (meeting with
Shilhanek about issue took place after plaintiff returned to work on March 17, 2004).

o Under Osco policy, employess received a break without clocking out if they were
scheduled to work three and one haf hours or more in a shift.
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againg for settling her worker’ s compensation claim and that she was being discriminated against because
of her glaucoma; and (6) she was only scheduled to work nine hours per week. Plaintiff asked for a
transfer to another store.

In March of 2004, Henry and Koch informed Shilhanek that plaintiff had not clocked out for
several of her breaks. Pursuant to Bauer’ singtructions, Shilhanek adjusted plaintiff’ stimerecordsto reflect
the breaks for which management thought she had not clocked out. In fact, plaintiff never lied to Henry
or any Osco manager about her breaks. During her first two days back from leave, plaintiff did not take
abreak. Shilhanek erroneoudy clocked plaintiff out for breaks on these days.

On March 25, 2004, Osco managers received a complaint from an employee who reported that
plantiff told her not to trust anyone at the store and that everyone at the store was pregjudiced. Koch
learned of the complaint and asked that employee, and two other employees who had heard amilar
comments, to send himaletter to explanwhat they had heard. By March 29, 2004, the three employees
had submitted letters to Koch. One employee said that plaintiff constantly said negative things about other
workers and caled some of them — induding Shilhanek and Koch — racist. Koch gave the letters to
Shilhanek, who forwarded them to Bauer. Koch never discussed the letters with plaintiff.

OnApril 1, 2004, Dr. Landry faxed Osco a note which stated that plaintiff needed to “eevate her
foot for 15 minutesafter every two hoursof work.” Again, Shilhanek informed plaintiff that under Osco’'s
policy, she needed to clock out during bresks.

On April 6, 2004, plaintiff sent Bauer another letter which explained that (1) she was concerned
that her prior complaint was not confidentia because Shilhanek had approached her and said that he did

not appreciate her tdling HR his business; (2) Shilhanek threw the break policy at her; (3) Shilhanek
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followed her around the store; and (4) Shilhanek clocked her out for breaks that she did not take. Plantiff
again asked for atransfer to another store.

After Bauer received plantiff’s letter of March 22, 2004, she directed Joe Egan, an Osco loss
preventionrepresentative, to investigate plantiff’ scdams. Egan’s job was to gather dl of the factsrdating
to plantiff’ scomplaint and report back to Bauer and SandraZubik, an Osco in-house attorney and director
of labor relations. Shilhanek and Koch knew that Egan went to the Soreto investigate plaintiff’ scomplaints
agang Shilhanek. During his investigation, Eganinterviewed plantiff, but not Shilhanek. Bauer and Zubik
reviewed Egan’sfindings. Bauer assumed that Egan had interviewed Shilhanek and considered it unusua
that he did not do so. After recaiving Egan’ sreport, Bauer determined that “ there did not appear to be any
discriminatory practice hagppening currently againg plaintiff.”

On April 7, 2004, plaintiff completed an availability form requesting 32 hours of work per week
and transfer to another store. Plaintiff needed more hours to retain her benefits’® After April 7, 2004,
plaintiff had no further direct contact with Shilhanek.

Sometime after April 3, 2004, Shilhanek prepared a memorandum which outlined hisinteractions
with plaintiff and described her as“delusiond.”  Shilhanek also outlined ameeting withplaintiff on April 3,
2004 to discussthe break policy. On April 15, 2004, Shilhanek prepared asynopsis of an encounter with

plaintiff on April 3, 2004, shortly after he informed her of the break policy.®

18 OnMarch?29, 2004, Osco’ s Benefit Department advised plaintiff thet if she did not work
28 hours per week, her benefits would terminate. Koch and Bauer also understood this fact.

1 Shilhanek does not recdl who instructed him to prepare the synopsis or why he waited
12 daysto prepareit. Shilhanek tetified that no one a Osco talked to him about any documents that he
put inplaintiff’ semployment file. Bauer reviewed thememorandum which referred to plaintiff asdelusond,
however, and she cautioned Shilhanek not to make such statements.
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On April 15, 2004, Osco's Benefit Department sent plaintiff, Shilhanek and Koch aletter which
stated that it could not substantiate the medical necessity for plaintiff’s absence from November 27, 2003
through February 26, 2004, and that it had therefore designated the absence as unpaid FMLA leave®
The letter informed plaintiff that if she wanted Osco to continue to condder her disahility clam for the
period from November 27, 2003 through February 26, 2004, she would need to submit medica

documentation within 45 days.* Bauer does not recall learning that plaintiff was ever placed on FMLA

0 Osco does not designate paid disability leave as FMLA leave and under Osco policy, the
two types of leaves do not run concurrently. If plantiff quaified for paid disability leave from
November 27, 2003 through February 26, 2004, her absence during that period would not have counted
asFMLA leave. Oscodid not notify plaintiff that shewould bereceiving unpaid FMLA leaveif it ultimately
denied her claim for paid disability leave. Furthermore, between November 27, 2003 and February 26,
2004, Osco never notified plaintiff thet if she failed to return to work by February 26, 2004, her FMLA
leave would have expired and she would not be returned to the position she held before her leave.

Because Osco designated plaintiff’ s leave from November 27, 2003 through February 26, 2004
asFMLA leave, her hedth care benefits premiumwas $10.85 per week (the active employeerate) instead
of $69.87 per week (the non-active employee rate) for that period. From February 27 through March 16,
2004, Osco continued to retain plaintiff as an “active’ employee and continued to bridge her hedth care
benefits. Plaintiff seeks to exclude evidence about her health care benefits because they are included in
Ddlito’'s declaration, and he dlegedly lacks persond knowledge of the statements contained therein. In
support of her argument, plantiff refersto 53 statementsof fact, none of whichaddress Ddlito’ sknowledge
of thesefacts. Ddlitto has been Osco’s benefits administration manager for the past 12 years and based
on his review of plaintiff’s employment file and his knowledge of Osco policies and procedures, he is
competent to testify regarding these issues. The Court therefore overrules plaintiff’s objection to his
declaration.

2 Ddllito did not ask anyone at Osco whether they had received physician records for this
time period and he did not know that plaintiff had given physician records to her general manager. Ddlito
admitted that absence reports would hep in determining whether plaintiff quaified for disability leave.
Dallito testified that he does not know what policies and procedures Osco follows to ensure that FMLA
requirements are met when an employee returns from FMLA leave.
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leave.?? Shilhanek and Koch learned that plaintiff had been on FMLA leavein August of 2005, long after
plantiff filed this lavsuit.

OnApril 28, 2004, K och gave plantiff an Associate Coaching/ Training Form. Theform wasnot
disciplinary in nature. Rether, it was ateaching tool.

In 2004, Osco policy required that associates receive performance reviews on an annua basis.
Although plantiff started working for Osco on November 5, 2001, Koch gave plantiff her first
performance review on May 1, 2004. Koch and Shilhanek discussed the review and Koch noted that
plantiff did not meet requirements. Shortly after Koch gave plaintiff thereview, he sent an e-mail to Deone
Peterson (Osco’ sdigtrict manager), Bauer, Shilhanek and Zubik informingthemthat plaintiff refused to Sgn
her performance review.

On May 5, 2004, at approximately 2:00 p.m., Peterson called Bauer to resolve ongoing issues
regarding plaintiff, induding plaintiff’ saccusations of harassment and hodtile work environment. Bauer told
Peterson to contact Zubik for guidance.

Atapproximately 7:00 p.m. onMay 5, 2004, K och gave plantiff a CAAR because shehad placed
security tagson trid Sze bottles of Listerine on April 21, 2004. Plaintiff admits that she made the error,
but clamsthat it was due to her glaucoma. The CAAR indicates that plaintiff had received a disciplinary
review onMarch 18, 2004. Osco hasno written record of such areview, but Shilhanek had given plaintiff
averbd reprimand on that date for facing errors. Plaintiff refused to sgn the CAAR. Koch believed that

plaintiff’s attitude would prevent her from being productive and told plaintiff that if she refusedto sgn the

2 Bauer tedtified that when working with managers, it isimportant for her to know when an

employeeis returning from FMLA leave S0 that the position and pay rate of the returning employee can
be properly caculated.
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review, he would send her home and she could not return until she Sgned it. Kochthensent her home and
told her not to come back unless she signed the CAAR.%

Koch caled Bauer to find out what to do next about plaintiff. Bauer told Koch to cal plaintiff and
tell her that he expected her to report for her next dhift which was scheduled for Saturday, May 8. On
Friday, May 7, 2004, Koch telephoned plaintiff and asked her to report to work for her shift the next day,
May 8. May 8 was the lagt day that plaintiff reported to work. Plantiff testified that she worked with
Koch and that nothing bad happened that day.

On May 11, 2004, plaintiff sent Bauer a third letter. Plaintiff explained that Koch gave her a
CAAR 0N May 5, then caled her on May 7 and told her to show up the next day. Plaintiff Sated thet she
had not been accommodated fairly and that she had suffered menta anguish, humiliation, pain and suffering.

On May 17, 2004, plantiff sought medica trestment from Dr. John Henderson, Jr. Shortly
theresfter, plaintiff gave Osco a note fromDr. Hendersonwhichstated that plaintiff was under his care for
a“disabling condition caused by the stressof her present working conditions’ and that her disability began
“5/10/04.”

On May 28, 2004, Bauer responded to plaintiff’sletter of May 11. Bauer explained that she had
been out of the office for the past two weeks, but that she would investigate plaintiff’s concerns. Bauer

asked plaintiff to provide specific examples of her concerns.

23

Oscodoesnot have awrittenpolicy of sending employees home for refusngtoSgnCAAR
forms. Shilhanek tedtified that he did not indruct Koch to send plaintiff home if she refused to sgn the
CAAR, but K ochtedtified that Shilhanek did so. Koch testified that he al so discussed theissuewith Bauer,
who told himthat if plaintiff did not have a productive attitude, he should send her home. Bauer does not
recall the conversation.
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Osco and Shilhanek did not learn about plaintiff’s EEOC charge until shortly after the EEOC
dismissed it on May 28, 2004.

On June 8, 2004, Bauer sent plaintiff another copy of areport to be completed by her physician.
Bauer advised plaintiff that she must have the report completed and returned no later than June 16 or Osco
would congder her to have voluntarily resigned. Osco did not receive anything from plaintiff by June 16.
Shortly after June 24, 2004, however, plaintiff mailed Osco anote from Dr. Henderson dated June 24,
2004. Thenote stated that plaintiff washbeing treated for mgor depressivedisorder and dysthymic disorder
and that she was “undble to be employed with Osco.” Plantiff testified that Dr. Henderson's note was
meant to serve as the report which Osco had requested.

Morethanamonthlater, on duly 29, 2004, plantiff malled Osco a handwritten noticeof resignation
and filed suit againgt Osco and Shilhanek. Plaintiff alleges that because of her disability and in retdiation
for her worker’ scompensationdam, her EEOC complaint and the exercise of her rights under the FMLA
and Section 1981, Osco (1) reduced her hours to nine hours per week; (2) changed her work schedule
to evening and weekend shifts; (3) limited her hours by requiring her to clock out during breaks,

(4) suspended her for refusing to sgnaCAAR;?* and (5) constructively discharged her.® Pretrial Order

2 Pantiff aleges that when Koch told her to go home until she signed the CAAR, Osco
effectively sugpended her. The suspension lasted for the remainder of plaintiff’ s shift on May 5, 2004 and
plantiff’s shift on May 6, 2004. On May 7, 2004, Koch asked plantiff to return to work for her next
scheduled shift, which was the following day, Saturday, May 8, 2004.

% Inher brief inoppositionto defendants’ motionfor summary judgment, plaintiff daims that

Osco took seven adverse employment actions: (1) reduced her hours; (2) reduced her pay; (3) took
actions that effectively diminated her healthand other benefits; (4) changed her work schedule; (5) limited
her hours by requiring her to clock out for breaks; (6) suspended her for refusing to Sgn a CAAR and
(7) condructively discharged her. SeePRantiff’sMemorandum (Doc. #68) at 71. Paintiff doesnot explain
how Osco reduced her pay. Osco retained plaintiff on the same sdary schedule beforeand after her leave.
(continued...)
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(Doc. #67) a 6-7. Plantiff assertsretdiation cdams under Title VIl (dam 1 againgt Osco), Section 1981
(dam 2 againg Osco and Shilhanek), the ADA (dam 4 againg Osco), the ADEA (dam 5 againg Osco),
the FMLA (dam 7 againg Osco and Shilhanek) and Kansas common law (dam 8 againg Osco and
Shilhanek). Seeid. Paintiff dso asserts clams of discrimination and failure to accommodate under the
ADA (dam 3 againg Osco). Findly, plantiff dleges that Osco and Shilhanek violated the FMLA by
(1) denying her request for FMLA leave sometime between April and July of 2003 and fallingto notify her
of her FMLA rights, (2) falling to notify plaintiff, during her leave or within two days after her return from
leave, that absences gtarting on November 27, 2003 were counting as FMLA leave; and (3) faling to
return plaintiff to an equivaent postionfollowing her return from FMLA leave in March of 2004 (clam 6
agang Osco and Shilhanek). Seeid. at 7, 11-12.

On July 27, 2005, plaintiff completed an on-line application for a position with Osco’s Loss
Prevention Department. In that gpplication, plaintiff stated that she had voluntarily quit her prior job at

Osco.®

25(...continued)
Likewise, other than reducing plaintiff’s hours and changing her schedule to evening and weekend shifts,
plaintiff does not explain what actions Osco took to effectivey diminate her benefits. The Court considers
plantiff’s damsfor reduced pay and dimination of benefits as part of her claims that Osco reduced her
hours and changed her work schedule to evening and weekend shifts.

% Plantiff argues tha her employment gpplication is not admissible because Osco did not
produceit beforethe discovery deadline (August 15, 2005) or designate a corporate representative onthe
issue in response to plaintiff’s discovery requests. Defense counsdl maintains that they did not learn of
plantiff’s onHine application until August 28, 2005, after the close of discovery. The Court declines to
exclude plaintiff’s gpplication. Defendants produced the on-line gpplication in support of the motion for
summary judgment, whichwas filed five days after counsel discovered the application. Moreover, plaintiff
canhardly dam surpriseor prejudice because the applicationreflects her own statementswhichshe made
only one month before defendants filed their motion for summary judgment.
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Analysis

Defendants argue that they are entitled to summary judgment because (1) plaintiff cannot establish
that they congtructively discharged her; (2) on her retdiation claims, plaintiff cannot establish a causal
connection between her protected activity and any adverseemployment actions or that defendants’ reasons
for any adverse employment action are a pretext for retdiaion; and (3) on her ADA discrimination and
accommodation claims, she cannot establishthat she is disabled, that Osco discriminated againgt her or that
she requested an accommodation. With regard to plaintiff' s FMLA claim, defendants argue that as a
matter of law, (1) plantiff cannot assert an independent claim for falure to give notice; (2) the FMLA
designation did not prejudice plaintiff; and (3) plaintiff was not protected under the FMLA when she
returned to work in March of 2004.

Shilhanek further argues that he was not an employer under the FMLA and that he cannot be
individudly ligble under that satute. Plaintiff does not disoute Shilhanek’ s argument. Under the FMLA,
the term “employer” includes “any person who acts, directly or indirectly, in the interest of the employer
to any of the employees of such employer.” 29 U.S.C. 8§ 2611(4)(A)(ii)(1). FMLA regulaions provide
that this definition gppliesto “individuas such as corporate officers acting in the interest of an employer.”
29 C.F.R. § 825.104(d) (same standard as “employer” under the Fair Labor Standards Act, 29 U.S.C.
§ 203(d)). Because plaintiff has not shown that Shilhanek had a corporate role beyond his manageria
position, the Court grants Shilhanek summary judgment on plantiff s FMLA dams See Williamson v.

Dduxe Fin. Servs, No. 03-2358-KHV, 2005 WL 1593603, a *9 (D. Kan. July 6, 2005) (supervisor

and HR manager did not have sufficient responghility or stature within company to warrant impodtion of

persond ligbility under FMLA); Brundlev. Cytec Pladtics, Inc., 225 F. Supp.2d 67, 81 (D. Me. 2002)
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(front-line supervisor who was persondly responsble for decisons that contributed to denid of FMLA
leave not sufficiently prominent in employer’ s operations to be “employer” under FMLA).

Shilhanek dso argues that under Kansas law, he cannot be individudly lidble for worker’s
compensation retdiation. Again, plantiff does not digpute Shilhanek’ sargument. Because plaintiff hasnot
shownthat Shilhanek occupied a corporate role beyond his managerid position, the Court grants Shilhanek
summary judgment on plantiff’s worker's compensation retdiation clam under Kansas law. See

Rebarchek v. Farmers Co-op. Elevator, 272 Kan. 546, 562, 35 P.3d 892, 904 (2001) (only employer

lidble for worker’ s compensation retdiatory discharge).
l. Congtructive Discharge

Defendants argue that as a matter of law, plantiff cannot show constructive discharge. An
employeewho is not formaly discharged from employment may dill be congtructively discharged if the

employer, by itsillegd discriminatory acts, has made working conditions so difficult that a reasonable

person in plaintiff’s podtion would fed compelled to resgn. See Derr v. Gulf Oil Corp., 796 F.2d 340,
344 (10th Cir. 1986). Essentidly, plaintiff must show that she had “no other choicebut to quit.” Y earous

v. Niobrara County Mem'l Hosp., 128 F.3d 1351, 1356 (10th Cir. 1997); Woodward v. City of

Worland, 977 F.2d 1392, 1401 (10th Cir. 1992), cert. denied, 509 U.S. 923 (1993). The conditionsof
employment mugt be objectively intolerable; plaintiff’s subjective views of the Stuation are irrdevant.

Sanchez v. Denver Pub. Schs,, 164 F.3d 527, 534 (10th Cir. 1998); see Y earous, 128 F.3d at 1356.

Fantiff contends that the following facts are suffident for a jury to conclude that defendants
congtructively discharged her:

1. Osco scheduled her to work the night shift.

- 21-




0.

10.

Osco knew that plaintiff needed 28 hours per week to retain her benefits, but it
scheduled her for only nine hours per week.

On the firgt night plaintiff returned to work in March of 2004, Shilhanek greeted
plaintiff with aduster and told her to clean the store.

Shilhanek began following plaintiff around the store and started documenting her
every move.

Management asked plantiff’s co-workers to document their interaction with
plaintiff.

Hantff was given a performance review with a raing of “does not meet
requirements.”

Fantiff received a CAAR for placing security tags on trid Sze bottles of Ligterine
and was suspended for falling to sgn the CAAR.

Koch cdled plantiff on the Friday before Mother’s Day and demanded that
plaintiff come to work the next day.

Paintiff was diagnosed with severe stress.

Paintiff wrote to Bauer, but received no response for two weeks.

Haintiff’s Memorandum (Doc. #68) at 90-91.

Fantiff has not raised a genuine issue of materia fact whether she had no choice but to quit.
Scheduling changes to work night shifts and the day before Mother’s day on one-day notice (reasons 1
and 8) are not adverse employment actions and certainly do not createanintolerable working environmen.

See Leavitt v. Wal-Mart Stores, Inc., 74 Fed. Appx. 66, 69 (1st Cir. Aug. 27, 2003) (failure to

accommodate requests for transfer and more day shifts and falure to follow policy in awarding day shifts
not so severe and unpleasant that staying on job would have been objectively intolerable). A scheduling
change which results in loss of benefits (reason 2) may be considered an adverse action, but it does not

create an objectively intolerable working environment. Plaintiff’s subjective view that management gave
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her less desirable jobs, closaly monitored her, unfarly gave her a CAAR and suspended her for refusing
to sign the CAAR (reasons 3, 4,5 and 7) isinsufficient to show that the workplace was intolerable. See

Tran v. Trugtees of State Calls. in Calo., 355 F.3d 1263, 1271 (10th Cir. 2004) (employee’ s distress at

close monitoring not sufficient proof that workplace was objectively intolerable); Heno v. Sprint/United
Magmt. Co., 208 F.3d 847, 857-58 (10th Cir. 2000) (plaintiff’s subjective belief that co-employees were
isolaing her irrdevant); Sanchez, 164 F.3d at 534 (plantiff’s subjective views irrdevant). A negeive
performance review (reason 6) is generdly insuffident to conditute an adverse employment action and

likewiseisinsuffident to compel areasonable personto quit. See Rennard v. Woodworker’ sSupply, Inc.,

101 Fed. Appx. 296, 308 (10thCir. June 9, 2004) (writtenreprimand and negative evauationdid not ater

job status and were not adverse employment actions); Munoz v. W. Res., Inc., 225 F. Supp.2d 1265,

1270 (D. Kan. 2002) (poor raing without more serious consequences inauffident to show adverse
employment action).

Haintiff admits that “nothing bad” happened on her last day of work, Saturday, May 8. Haintiff
camsthat Bauer’ stwo-week delay inresponding to her letter of May 11 was intolerable (reason 10), but
Bauer gpologized for the delay and explained that she had been out of the officefor two weeks. Bauer told
plantiff that she would investigate plaintiff’s concerns. Bauer asked plaintiff to provide specific examples
of her concerns by mail, fax or email. The record contains no evidence that plaintiff followed up with

Bauer. See Woodward v. City of Worland, 977 F.2d 1392, 1402 (10th Cir. 1992) (reasonable person

generdly will fileinternd grievance before resgning based on intolerable working conditions unless such

procedure would be futile); see dso Ugddev. W.A. McKenzie Asphdt Co., 990 F.2d 239, 243 (5th Cir.

1993) (instead of resgning, reasonable employee would complete internad grievance procedure or file
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EEOC dam). On June 8, 2004, Bauer advised plaintiff that no later than June 16, she must complete and
return a report of her attending physician or Osco would consder plantiff to have voluntarily resgned.
Fantiff did not respond until shortly after June 24, 2004, when plaintiff mailed Bauer a note from Dr.
Hendersonwhich stated that plaintiff was “unable to be employed withOsco.” Flantiff did not submit her
resgnation until July 29, 2004, some 12 weeks after her last day of work. Just thissummer, long &fter she
filed this lawsuit, plantiff completed an employment application which reported to Osco that she had
“voluntarily quit” her prior job a Osco. Viewing thefactsin the light most favorable to plaintiff, no jury
could find that areasonable person in plaintiff’ s circumstances “would have felt compelled to resgn asthe
only feasible option.” Rennard, 101 Fed. Appx. at 309. The Court therefore sugtains defendants motion
for summary judgment on plaintiff’s alegation of constructive discharge.
. Retaliation Claims - Prima Facie Case

Haintiff alegesthat in retdiation for her worker’s compensation clam, her EEOC complaint and
the exercise of her rightsunder the ADA, the FMLA, Title VII and Section 1981, defendants (1) reduced
her hours to nine hours per week; (2) changed her work schedule to evening and weekend shifts;
(3) limited her hours by requiring her to clock out during breaks; and (4) suspended her for refusngto sgn

aCAAR.? Plaintiff’ sMemorandum (Doc. #68) at 71. Defendantsarguethat they are entitled to summary

judgment on plaintiff’s retdiation dams because plantiff cannot show a causal connection between her

aleged protected activity and any adverse employment action.?

21 For reasons set forth above, defendant is entitled to summary judgment on plaintiff’s
dlegationthat defendants congructively discharged her. Accordingly, the Court need not andyzeplantiff’s
congructive discharge as an additiond adverse employment action.

2 Defendants argue that the change in plaintiff’s work schedule was not an adverse
(continued...)
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To establish a primafacie case of retdiation, plaintiff must show that (1) she engaged in protected
opposition to discrimination; (2) she suffered anadverse employment action; and (3) a causa connection

links the protected activity and the adverse employment action. O’ Ned v. Ferguson Constr. Co., 237

F.3d 1248, 1258 (10th Cir. 2001). Paintiff can establish the causd connection by “evidence of
circumstancesthat judify aninference of retaliatory motive, suchas protected conduct closely followed by

adverse action.” Burrusv. United Te. Co. of Kan., Inc., 683 F.2d 339, 343 (10th Cir. 1982).

A. Retdiation Based On Complaints Of Age And Race Discrimination

Defendantsargue that plaintiff cannot establish acausal connectionbetween her complaintsof age
and race discrimination and any adverse employment actions because (1) plaintiff admits that she did not
complan to anyone at Osco about age or race discrimination and (2) the dleged adverse employment
actions occurred before defendants learned in May of 2004 that plaintiff had filed an EEOC charge.
Faintiff does not dispute that defendantsfirst learned of her EEOC charge in late May of 2004. To show
protected activity before the alleged acts of retdiation, plaintiff reliesontwo |ettersto Bauer, about specific

instances of discriminationand retdiation, on March 22 and April 6, 2004. See Blantiff’s Memorandum

(Doc. #68) at 72-74. Neither letter complains of age or race discrimination. In the first letter dated

March 22, 2004, plaintiff advised Bauer asfollows:

28(...continued)
employment action, but for purposes of their motion, they concedethat a decrease in hours is an adverse
employment action. Because plaintiff dlegesthat the changein her work scheduleto evening and weekend
shifts caused the decrease in her total hours and |oss of hedth benefits, the Court assumesthat the change
in plaintiff’swork schedule condtitutes an adverse employment action.

Defendantsa so argue that the CAAR it f is not an adverse employment actionbecause it did not
result in the loss of pay or benefits. See Defendants Memorandum (Doc. #64) at 21. This argument
missesthe point. Plaintiff clamsthat the adverse employment action was her sugpension for refusingto sign
the CAAR —not the CAAR itsdf. See Hantiff’s Memorandum (Doc. #68) at 71.
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| fed asthough | am being harassed and retaliated againgt for returning back to work due
to my injury settlement hearing. 1 dso fed as though [Shilhanek] is discriminating against
my disability, | dso have glaucomaand it isvery difficult for meto see a night.

Exhibit 17 to Pantiff’s Memorandum (Doc. #68). Likewise, in the letter dated April 6, 2004, plaintiff

referred to harsh treeatment by Shilhanek but never aleged that any of his actions were motivated by age

or race. See Exhibit 18 to Rantiff’s Memorandum (Doc. #68).

TheCourt findssome record evidence, though not cited by plaintiff, that plaintiff complained of race
discrimination.?® On March 25, 2004, Osco manager's received an employee complaint that plaintiff hed
told her that everyone at the storewas prejudiced. Shortly thereafter, two of plaintiff’sco-workersadvised
Kochthat plaintiff thought some of her supervisors(induding Shilhanek and Koch) wereracist. Koch gave
this information to Shilhanek, who forwarded it to Bauer. Plaintiff’s complaints to her co-workers that
everyone was pre udiced and that her supervisorswereracist condtitute “ protected activity” under Title VI

and Section 1981 because those comments were passed on to management. See Nelderlander v. Am.

Video GlassCo., 80 Fed. Appx. 256, 261 (3d Cir. 2003); Zowayyed v. LowenCo., 735 F. Supp. 1497,

1504 (D. Kan. 1990).

Viewing the record in the light most favorable to plantiff, plaintiff engaged in protected activity
agang race discrimination which defendants first learned about onMarch 25, 2004. Because defendants
took the firg two dleged adverse employment actions before that date (reducing plaintiff’ s hours to nine

hours per week and changing her work schedule to evening and weekend shifts), plaintiff cannot show a

2 Pantiff fails to cite her own deposition testimony, which states that at some point she
complained to Shilhanek about age and race discriminaion. See Plantiff’'s Depo. at 298-99. PFantiff
cannot recal when or what she told Shilhanek about age or race discrimination. See id. Plantiff’ svague
references are inaUffident to show a causa connection between her complaints of age and race
discrimination and any adverse employment action.
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causal connection between her protected activity and the adverse employment actions. Astothefind two
adverse employment actions (requiring her to clock out during breaks and suspending her), defendantsfirst
learned of plantiff’s complaint of race discrimination on March 25, 2004. Six days later, Shilhanek
informed plaintiff that she needed to clock out during breaks. On May 5, 2004, Six weeks after defendants
learned of plaintiff’s complaint, Osco suspended plaintiff. Based on the tempord proximity, plaintiff has
demongtrated a prima facie case of a causa connection between her protected activity against race
discrimination and defendants adverse employment actions.

Viewing the record in the light most favorable to plantiff, plaintiff engaged in protected activity
under the ADEA by filing an EEOC complaint which defendants first learned about in late May of 2004,
after they took the aleged adverse employment actions. Except for her EEOC charge, plaintiff has not
shown that she engaged in protected activity under the ADEA. Accordingly, as amétter of law, plantiff
cannot show a causal connection between her protected activity under the ADEA and any adverse
employment action.

In sum, the Court sustains defendants motion for summary judgment on(1) plantiff’s damstheat
defendants reduced her hours and changed her work schedule because of her complaints of race
discrimination and (2) dl dams that Osco retdiated againgt plaintiff because of complaints of age
discrimination. Asto plaintiff’s dlaims that defendants required her to clock out for breaks and suspended
her because of her complaints of race discrimination, plaintiff has established a primafacie case.

B. Retdiation Based On Protected Activity Under The ADA

Osco arguesthat plantiff cannot establisha causa connection between the filing of her complaints

under the ADA and any adverse employment actions because (1) Osco did not learnthat plaintiff had filed
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an EEOC charge until late May of 2004, after the alleged adverse employment actions and (2) plantiff did
not engage inany other “ protected activity” under the ADA. Agan, plaintiff does not contest the fact that
Osco learned of her EEOC charge after the dleged adverse employment actions.  Plaintiff, however,
maintains that in December of 2003 and March of 2004, she engaged in protected activity by requesting
an accommodeation for her glaucoma  Inparticular, on December 12, 2003, plaintiff asked to work days
because her glaucoma madeit difficuit to drive at night. On March 22, 2004, plantiff informed Bauer that
she was scheduled for two evenings, that her glaucoma mede it difficult to see at night and that she wanted
atrandfer to another store. On April 6, 2004, plaintiff again requested a transfer to another store.

A request for accommodation can congtitute protected activity under the ADA. See Wright v.

CompUSA, Inc.,, 352 F.3d 472, 478 (1st Cir. 2003); Allenv. Verizon Pa., Inc., No. 04-cv-1515, 2005

WL 2035858, at * 14 (M.D. Pa. Aug. 23, 2005); McClurgv. GTECH Corp., 61 F. Supp.2d 1150, 1162

(D. Kan. 1999). Viewing the evidence in a light most favorable to plaintiff, she engaged in protected

activity under the ADA on December 12, 2003, March 22, 2004 and April 6, 2004.%

0 Initsreply, Osco arguesthat plaintiff’ srequest for accommodationisnot protected activity
under the ADA. See Defendants Reply (Doc. #70) at 4 (citing Lucasv. W.W. Grainger, Inc., 257 F.3d
1249, 1261 (11thCir. 2001); Parker v. Noble Roman’sInc., No. | P-96-0065-C-D/F, 1997 WL 839138
(SD. Ind. Dec. 10, 1997)). The Court disagrees. See Wright, 352 F.3d at 478; Allen, 2005 WL
2035858, at * 14; McClurg, 61 F. Supp.2d at 1161-62. Lucas stands for the proposition that wherethe
aleged adverse employment action is the same as the action condiituting the failure to accommodeate, a
failure of proof on the reasonable accommodation clam precludes a retaiation clam based on the same
facts. SeelLucas, 257 F.3d at 1261. Parker held that wherethe aleged adverse employment actionisthe
same as the action condituting the failureto accommodate, plaintiff cannot maintainaretaiationdam. See
Parker, 1997 WL 839138, at *8. Here, three of the four adverse employment actions involve decisons
not directly related to the dleged fallureto accommodate, i.e. dl of the adverse employment actions except
Osco’ s decision to offer plantiff only evening and weekend shifts. In addition, the Court need not decide
whether plaintiff can maintain a separate retdiation dlamfor Osco’ sdecisionto offer plantiff only evening
and weekend shiftsbecause the Court sustains defendants mation for summary judgment onthat damon
other grounds.
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On December 12, 2003, Shilhanek told plaintiff that because of payroll congtraints, Store 5161
could offer her only evening and weekend hours. Plaintiff reponded that she could not work evenings
because her glaucoma madeit difficult todrive at night. Plaintiff has not shown that she asked to work days
before Shilhanek told her what hours were available.  Accordingly, plaintiff cannot show a causd
connection between her request for accommodationand Osco’ s decision to change her work schedule to
evening and weekend shifts.

Furthermore, plantiff has not shown a causa connection between her request to work days on
December 12, 2003 and Osco’ s decision to reduce her hours to nine hours per week starting March17,
2004. The Tenth Circuit has held that “[t]he causa connection may be demonstrated by evidence of
circumstancesthat judtify an inference of retaliatory motive, suchas protected conduct closdly followed by
adverseaction.” Burrus, 683 F.2d at 343. Unless the adverse action is“very closely” connected intime

to the protected activity, plantiff must rely on additiona evidence beyond mere tempora proximity to

establishcausation. Meinersv. Univ. of Kan., 359 F.3d 1222, 1231 (10th Cir. 2004); see Millerv. Auto.

Club OfN.M., Inc., 420 F.3d 1098, 1121 (10th Cir. 2005); Anderson v. Coors Brewing Co., 181 F.3d

1171, 1179 (10th Cir. 1999). InMeiners, the TenthCircuit held that athree-month period, sanding aone,

isinsufficient to show causation. See Meiners, 359 F.3d at 1231. Here, the gap is 96 days, dightly more

than threemonths. Plaintiff hasnot presented additional evidenceto establish acausa connection between
her request on December 12, 2003 and defendant’ s decision to reduce her hours beginning March 17,
2004. Plantiff therefore has not established a primafacie case on thisclam.

The Court next andyzeswhether therecord reveds a causal connection between plaintiff’ srequest

to transfer to another storeonMarch 22, 2004 and Osco’ s decisionto require plantiff to dlock out during
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breaks. On March 19, 2004, Dr. Landry faxed Osco a note which stated that plaintiff needed to “ elevate
her foot 20 minutes for every two hours of work.” On March 22, 2004, plaintiff requested atransfer to
another store. OnMarch 31, 2004, Shilhanek informed plaintiff that under Osco policy and based on the
ingructionof the HR department, she needed to clock out during breaks. Thetempord proximity between
plantiff's request for a transfer and Osco’s decision to have her clock out during bregks (nine days) is
aufficently close, by itsdf, to establish a causal connection.  Likewise, the tempora proximity between
plantiff’s requests for a trandfer (March 22 and April 6, 2004) and her suspenson (May 5, 2004) is
sufficient to establish causation for purposes of aprimafacie case.

In sum, because plantiff has not established a prima fadie case, the Court susains defendants
motion for summary judgment on plaintiff’s dams that Osco reduced her hours and changed her work
schedule because of her requests for accommodation under the ADA. Asto plaintiff’ s cdlams that Osco
required her to clock out during breaks and suspended her because of her requests for accommodation
under the ADA, plaintiff has established a primafacie case.

C. Retdiation Based On Plaintiff’ s Protected Activity Under FMLA

Defendants argue that plaintiff cannot establisha causal connection betweenher protected activity
under the FMLA and any adverse employment action. Asexplained above, plaintiff wason paid disability
leave from July through November 26, 2003. Paintiff claims that in early December of 2003, she
attempted to return to work by giving Osco Dr. Gamble' s note which stated that she could work two to
four hours per day. Plaintiff assertsthat at that time, she wasreturning fromFMLA leave which dlegedly

began on November 27, 2003.3! See Plaintiff’s Memorandum (Doc. #68) a 76. Plaintiff clamsthat in

3 For purposes of defendants motion for summary judgment, the Court assumes that
(continued...)
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retdiationfor her FMLA leave beginning November 27, 2003, defendants (1) accused her of fasfying her
return-to-work certificate in December of 2003, (2) refused to return her to work in December of 2003,
(3) waited to return her to work until March 17, 2004, even though her FMLA leave terminated on
February 26, 2003, (4) changed her work schedule to evening and weekend shifts, (5) reduced her hours
to nine hours aweek, (6) required her to clock out during breaks and (7) suspended her.*2 See Plaintiff's
Memorandum (Doc. #68) at 76-78; Pretrial Order (Doc. #67) at 12.

FAantiff’ sdam startsfromaflawed premise because (1) plantiff never requested FMLA leave for
the period after November 26, 2003 and (2) neither plaintiff nor defendants knew of theretroactive FMLA
leave designationuntil April 15, 2004. On April 15, 2004, Osco notified plaintiff that becauseit wasunable
to subgtantiate the medica necessity for her absencefromNovember 27, 2003 through February 26, 2004,

it had placed her on unpaid FMLA leave for that period. Because defendants took the first x dleged

31(...continued)
plaintiff’s return from FMLA leave is protected activity under the FMLA.

32 In the pretrid order and plaintiff’s brief in opposition to defendants motion for summary
judgment, plaintiff does not set forththe firg three actions as separate adverse employment actions. Asto
plaintiff’ s satement that defendants accused her of fasfying her return-to-work certificate, such conduct
isnot an adverse employment action. See Wellsv. Colo. Dept. of Transp., 325 F.3d 1205, 1214 (10th
Cir. 2003) (supervisor's unsubstantiated oral reprimands not materialy adverse employment actions);
Sanchez, 164 F.3d at 533 (same); Benningfidd v. City of Houston, 157 F.3d 369, 376 (5th Cir. 1998)
(mere accusations not adverse employment actions), cert. denied, 526 U.S. 1065 (1999). As to
defendants falure to return plaintiff to work in December of 2003 or at the conclusionof her FMLA leave
on February 27, 2004, those actions are intertwined with the adverse employment actions of offering
plantiff only evening and weekend shifts and scheduling plaintiff only nine work hours a week. For
example, plantiff clamsthat in December of 2003, defendants did not return her to work day shifts, but
she acknowledges that defendants did offer her evening and weekend shifts. As to plaintiff’s clam that
defendantsdid not return plantiff to work at the conclusonof her FMLA leave, plantiff primarily complans
that defendants did not returnher to day shifts at 32 hours aweek. For reasons explained below, even if
the Court analyzed plaintiff SFMLA retdiationdam withthe threeadditiond adverseemployment actions,
the Court would sustain defendants motion for summary judgment on the clam.
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adverse employment actions well before April 15, 2004 (the date plaintiff and defendants first knew that
shewasonFMLA leave), plaintiff cannot show a causa connection between her protected activity under
the FMLA and the adverse employment actions (accusing plaintiff of fasfying her return-to-work
certificate, not returning her to work in December of 2003 or at the end of her FMLA leave in February
of 2004, changing her work schedule to evening and weekend shifts, reducing her hours to nine hours per
week, and requiring her to clock out during bresks).

The find adverse employment action (suspending plaintiff) followed shortly after Osco designated
her absence through February 26, 2004 as FMLA leave, but plaintiff has not shown a causal connection
between Osco’ s sua spontedeclaration of plaintiff’ sabsenceasFM LA leave and the adverse employment
action. Asexplained above, plaintiff did not request FMLA leavefor the period after November 26, 2003.
Indeed, except for an informa request to Shilhanek inthe spring of 2003, plaintiff never requested FMLA
leave. Osco, not plaintiff, decided to desgnate her leaveas FMLA leave. Plaintiff hasnot offered evidence
of circumstancesthat judtify aninference why Osco would retdiateagaing plantiff for exercisng her FMLA
rightsfromNovember 27, 2003 to February 26, 2004, when she infact did not exerciseher FMLA rights
and Osco unilaerdly granted her thoserights. See Burrus, 683 F.2d at 343. The Court therefore sustains
defendants motion for summary judgment on plantiff’s daims that defendants retdiated agangt plantiff
because of protected activity under the FMLA.

D. Retdiation Based On Plaintiff’ s Worker’ s Compensation Clam

Defendants argue that plaintiff cannot establish a causd connection between the filing of her
worker’s compensation clam and any adverse employment action. In particular, defendants note that

plaintiff filed her worker’ s compensationdaiminJuly of 2003 and that the alleged adverse actions primarily
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took place after plaintiff returned to work in Marchof 2004. Plantiff emphasizesthat the adverse actions
began upon her return to work, only five days after she had settled her worker’s compensation daim.®

OnDecember 12, 2003, Osco natified plaintiff that it could only offer evening and weekend shifts.
Hantiff cannot show a causal connection between that decison and the settlement of her worker’s
compensation dam, which occurred three months later, in March of 2004. Furthermore, the record
contains no evidence that Kochand Henry, who reduced plaintiff’s hours to nine hours aweek in March
of 2004, knew that plaintiff had filed or settled aworker’ s compensation dlaim.®* Asto the decisionsto
require plantiff to clock out during bresks and to suspend her, the tempora proximity of the settlement of
plaintiff’sworker’s compensation clam and those decisonsis sufficient to establish a prima facie case of
acausa connection.

The Court therefore sugains defendants motion for summary judgment on plaintiff’s daim that
Osco changed plaintiff’s work schedule to evening and weekend shifts and scheduled plaintiff only
nine hours per week in retdiation for her worker’s compensation clam. Asto plantiff’ sdamsthat Osco
required her to clock out during breaks and suspended her in retdiation for her worker’s compensation

clam, plaintiff has established aprimafacie case.

3 Plantiff does not precisdly articulate how Osco’s decision to pay $2,500 to settle her
worker’s compensation claim congtitutes protected activity by her. Defendants, however, do not directly
dispute plaintiff’ sargument onthis point. For purposes of defendants motion for summary judgment, the
Court thereforeassumesthat plaintiff’ s settlement of her worker’ scompensationdamcongtitutesprotected
activity under Kansas law.

3 The same reasoning does not gpply to Koch’ sdecisionto suspend plaintiff. Koch testified
that he acted in part on Shilhanek’ s ingtruction to send plaintiff home if she did not sign the CAAR.
Shilhanek knew that plantiff had filed aworker’s compensation daim in July of 2003 and that she had
sHtled that clam in March of 2004.
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1. Retaliation Claims- Pretext Analysis

For purposes of defendants motion for summary judgment, plaintiff has esablished a primafacie
case on the fallowing retdiation dams (1) Osco and Shilhanek required plaintiff to clock out for bresks
and suspended her because she complained of race discrimination; and (2) Osco required plantiff to clock
out for breaks and suspended her because of protected activity under the ADA and because she filedand
settled aworker’s compensation claim.

Fantiff’ sestablishment of a prima facie case creates a presumption of unlawful discrimination. See

. Mary’s Honor Cir. v. Hicks, 509 U.S. 502, 506 (1993). After plaintiff has established a primafacie

case, the burden shifts to defendants to produce evidence that they took the adverse employment action

for alegitimate nondiscriminatory reason. Greene v. Safeway Stores, Inc., 98 F.3d 554, 558 (10th Cir.

1996); Randle v. City of Aurora, 69 F.3d 441, 451 (10th Cir. 1995). Defendants must articulate and

produce some evidencethat they took each adverse action for a“facidly legitimate and nondiscriminatory

reason.” Aramburu v. Boeing Co., 112 F.3d 1398, 1403 (10th Cir. 1997).

As explained above, plaintff mantains that defendants took the following adverse employment
actions: (1) reduced her hours to nine hours per week; (2) changed her work schedule to evening and
weekend shifts; (3) limited her hours by requiring her to clock out during breeks, and (4) suspended her

for refusing to sign a CAAR.*® Plaintiff's Memorandum (Doc. #68) at 71. Defendants have offered

% For reasons stated below, the Court findsthat evenif plantiff had established aprimafacie
case on her other retdiaion clams, defendants would be entitled to summary judgment on those daims
because she has not shown a genuine issue of materid fact of pretext with regard to those clams.

%6 Again, because the Court sustains defendants’ motion for summary judgment on plaintiff's
adlegationof congructive discharge, the Court need not andyze plaintiff’ scongtructive discharge dlegation
as an additiond adverse employment action.
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legitimate, non-discriminatory reasons for each of the adverse employment actions. As to reducing
plantiff’ shoursand changing her schedule, defendants state that Osco had abudget criss and management
did not believe that plaintiff could run the one-hour photo lab. As to requiring plaintiff to clock out for
breaks, defendants note that Osco had a written policy which required employees to clock out for breaks
if they were scheduled for lessthanthreeand one hdf hoursinashift. Asto suspending plaintiff, defendants
note that Koch sent plaintiff home because he thought that she would be unproductive after she refused to
sgnthe CAAR.

Because defendants have met their burden of offering non-discriminatory reasons for each adverse
employment action, the presumption of discrimination drops from the case and plaintiff must establish by
a preponderance of the evidence “that the proffered reason was not the true reason for the employment
decison.” Arambury, 112 F.3d at 1403. Paintiff may show pretext by establishing ether that a

discriminatory reason more likely motivated defendants or that the employer’ s explanations are unworthy

of credence. Reav. Martin Marietta Corp., 29 F.3d 1450, 1455 (10th Cir. 1994).
A plantiff can show pretext by pointing to “such weeknesses, implaugbilities, inconsstencies,
incoherencies, or contradictions in the employer’s proffered legitimate reasons for its action that a

reasonable fact finder could rationdly find them unworthy of credence.” Morgan v. Hilti, Inc., 108 F.3d

1319, 1323 (10th Cir. 1997) (quotations omitted). While “[t]his burden is not onerous. . . it is aso not
empty or perfunctory.” 1d. at 1323-24. A plantiff typicaly makes ashowing of pretext in one of three
ways (1) with evidence that defendant’ s stated reason for the adverse employment action wasfase, i.e.
unworthy of belief; (2) withevidencethat defendant acted contrary to awrittencompany policy prescribing

the action to be taken under the circumstances; or (3) with evidence that defendant acted contrary to an
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unwrittenpolicy or contrary to company practice whenmaking the adverse employment decisionaffecting

plantiff. Kendrick v. Penske Transp. Servs., Inc., 220 F.3d 1220, 1230 (10th Cir. 2000). More

spedificdly, evidence of pretext may include, but isnot limited to, the fallowing: “prior treetment of plaintiff;
the employer’s policy and practice regarding minority employment (induding statistica data); disturbing
procedurd irregularities (e.g., fagfying or manipulating . . . criteria); and the use of subjective criteria”

Smmsv. Okla ex rel. Dept. of Mental Health & Substance Abuse Servs,, 165 F.3d 1321, 1328 (10th

Cir.), cert. denied, 528 U.S. 815 (1999).

Fantiff does not argue that the stated reason for each adverse action is a pretext for retaiation.
Instead, she argues that in generd, she can establish 14 different incidents of pretext. See Rantiff’s
Memorandum (Doc. #68) at 80-83. Highly summarized, plaintiff’s alegations of pretext include:

@ The CAAR onMay 5, 2004 was based onanincdent two weeks earlier and was

never brought to plantiff’ sattention. Koch sent plaintiff home because sherefused to sgn

the CAAR even though Osco had no formd policy which instructed managers to send

employeeshome if they refusedto Sgna CAAR. Furthermore, plaintiff wasnot sent home

when she refused to Sign a CAAR in October of 2002.

2 The CAARonMay 5, 2004 referencesa CAAR onMarch 18, 2004 eventhough
plaintiff did not receive a CAAR on March 18, 2004.

3 Five hours before plaintiff received the CAAR on May 5, 2004, Peterson asked
Bauer about plaintiff’s complaints.

4 Four days before plaintiff received the CAAR on May 5, 2004, plaintiff received
areview whichstated “does not meet requirements.”  Thisreview was plaintiff’ sfirst one
even though Osco policy requires a least one review annudly.

(5) Osco managers were under drict indructions to document plaintiff’s file and
frequently documented issues well after the fact.

(6) Shilhanek documented plaintiff’ s file with one incident 15 days after the fact.
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7 Shilhanek referred to plaintiff as “ddusond” even though he had not previoudy
cdled an employee such aname in a business communication.

8) Osco managers ingructed plaintiff’s co-workers to document plaintiff’ sfile.

9 Koch never sent Bauer plaintiff’s return-to-work certificate whichstated thet she
could work 32 hours per week.

(10)  Osco limited plaintiff’ s schedule to nine hours despite the fact that she was cleared
to work 32 hours per week.

(11) OnMarch 15, 2004, Shilhanek did not return plaintiff to her prior work dutiesbut
met her at the door and instructed her to clean the entire Sore.

(12)  Osco accused plaintiff of fagfying her return-to-work certificate in December of
2003.

(13)  InJuneor July of 2003, Shilhanek threatened to fire plantiff if she filed aworker’s
compensation clam.

(14)  Osco submitted sham affidavits from Koch and Dallito.

The firg four dlegations of pretext rdae soldly to plantiff’s suspenson for refusng to sign the

CAAR. Theremaining ten gppear to relate to dl of the alleged adverse employment actions.

andyzes whether plaintiff has shown agenuineissue of materid fact of pretext for ether the change in her
schedule to evening and weekend shifts or the reduction in her hours. Defendants maintain that in both
respects, they changed plaintiff’ sschedule because of budgetary concerns and plantiff’ sinability to run the
photo lab. Plaintiff’s claimed incidents of pretext do not tend to show that these reasons are false or that

aretdiatory reason more likely motivated the changesto her schedule. Thefact that managers documented

A. Change To Evening And Weekend Shifts And Reduction In Hours

Because defendants offer the same reasons for thefirgt two adverse employment actions, the Court
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plantiff’ sfile after the fact on severd occasions (dlegations 5 and 6) and that Shilhanek referred to plantiff
as “ddusond” after she returned to work in March of 2004 (alegation 7) do not suggest that the stated
reasons for the scheduling decison by Henry and Koch are unworthy of credence. Plantiff argues that
Koch never sent Bauer her return-to-work certificate and that Osco limited her to nine hours per week
despite the fact that she was cleared to work 32 hours per week (dlegations 9 and 10). Plaintiff did not
give her return-to-work certificate to Osco, however, until after it had reduced her hours. Moreover,
plantiff does not dispute that store management ultimately had discretion to determine her schedule based
on store needs and available shifts. When plaintiff returned to work on March 17, 2004, Osco only had
evening and weekend shifts available, and Osco had so informed plaintiff on December 12, 2003.
Haintiff complains that when she returned to work on March 17, 2004, Shilhanek did not return
her toher prior work duties but told her to cleanthe store (dlegation 11). Plaintiff acknowledges, however,
that her dutiesas a clerk (a position that she had held since January of 2003) included cleaning and odds
and ends. Accordingly, Shilhanek’ s ingtruction to cleanthe store does not suggest that the Stated reasons
for the scheduling decisons of Koch and Henry are unworthy of credence. Plaintiff next complains that
Osco accused her of fasfying her return-to-work certificate in December of 2003 (allegetion 12). The
undisputed evidence, however, isthat in December of 2003 and inMarch of 2004, Osco management had

concerns about budgetary issues and plaintiff’s ability to run the photo lab,*” and that the only open shifts

37 Inher declaration, plaintiff states that she was qudified to operatethe photolab eguipment.
Her assessment of her own qudificationsis insufficient, by itself, to show that Shilhanek’ s perception that
plaintiff could not operate the photo lab in an “ efficient or competent manner” is a pretext for retdiation.
Declaration Of Damon Shilhanek 16, Exhibit D to Defendants Memorandum (Doc. #64). Shilhanek had
attempted to train plantiff in the photo lab in January of 2003. According to Shilhanek, plaintiff did not
understand how to use the photo mechine and would just throw up her hands and say “I can’'t do this”
1d.; see Shilhanek Depo. at 185.
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were onevenings and weekends. Nothing inplaintiff’ scited evidence suggeststhat Osco management did
not honestly entertain these beiefs or that the stated reasons for thair actions are apretext for discrimination
or retaiation.

Next, plantiff states that in June or July of 2003, Shilhanek threstened to fire plaintiff if shefiled a
worker’s compensation clam (dlegation 13). Shilhanek did ask plantiff two or three times if sheredly
wanted to file a worker’s compensation dam and told her that if she did so, she would regret it.
Shilhanek’s statement is some evidence of potentia pretext as to plaintiff’s worker's compensation
retdiation dam. A reasonablejury, however, would not find thet defendants retaliated againgt plaintiff for
filing a worker’ s compensation daim by changing her schedule five months later. For remarks to be
aufficently probative of discriminatory intent, plantiff must demonstrate a nexus between the alleged
discriminatory statements and defendant’s adverse decison. See Rea, 29 F.3d at 1457; see dso

McKnight v. Kimberly Clark Corp., 149 F.3d 1125, 1129 (10th Cir. 1998) (to rely on allegedly

discriminatory statements, plaintiff must show that decison maker made statements and nexus between

satements and employer’ sdecision); Conev. Longmont United Hosp. Ass n, 14 F.3d 526, 531 (10th Cir.

1994) (isolated comments, unrelated to chdlenged action, insufficent to show discriminatory animus).
Fantiff hasnot demongtrated suchanexus. Shilhanek’s statement is best viewed asa“ stray remark” that
is not probative of defendants intent in scheduling plaintiff’s hours. See id. Fantiff has not provided
informationasto the context of Shilhanek’ sstatement so that a reasonable jury could make some broader
inference as to the scheduling decision some five months later. See Rea, 29 F.3d at 1457 (no inference
of discriminaion permissible from decisonmaker’s satement that “he has so many protected people he

couldn’t redly do hisjob” where plaintiff falled to provide context of statement and statement could just
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as eadly be interpreted as evidence that supervisor, dthough grudgingly, sought to comply with
anti-discrimination laws); Cone, 14 F.3d at 531 (no inference of age discrimination permissble from
decisonmaker’ s statement that “long-term employees have a diminishing return” where plaintiff faled to
provide context of statement). More specificdly, plantiff falsto explain when the satements were made
or what topic was being discussed at the time. See Rea, 29 F.3d at 1457. Absent information asto the
context of Shilhanek’ s statement, no reasonable jury could conclude, based solely on the statement, that
plantiff’ sfiling of aworker’s compensation daimwas a motivating factor in defendants decision to offer
plaintiff only night and weekend shifts and to decrease her hours to nine hours per week.

Fndly, pantff mantans that Osco submitted sham &ffidavits from Koch and Dadlito
(alegation14). For reasonsexplained above, the Court findsthat the affidavitsare not an attempt to create
a shamissue of fact. See supranotes 11 & 13. In sum, the Court sustains defendants motion for
summaryjudgment onplaintiff’ sdams that defendants changed plaintiff’ s schedule to eveningand weekend
shiftsand reduced her schedule to nine hours per week inretdiationfor her worker’ scompensationdam,
her EEOC complaint, the exercise of her rights under the ADA, FMLA, Title VIl and Section 1981.

B. Requiring Plaintiff To Clock Out For Breaks

Osco mantains that it required plantiff to clock out for breaks because of written policy which
required dl employees who worked lessthanthree and one haf hoursper day to clock out during breaks.
Again, none of plantiff’ sclamed incidents of pretext tend to show that Osco’ s stated reasonisfadseor that
aretaiatory reasonmorelikdy motivated it. The Court therefore sustainsdefendants motion for summary
judgment onplaintiff’ sdaims that defendants retaliated againgt plantiff by requiring her to clock out during

breaks.
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C. Suspendon For Plaintiff’s Refusa To Sgn CAAR

Fantiff clamsthat defendants suspended her for two days (the remainder of her shift on May 5,
2004 and her entire shift on May 6, 2004) after she refused to sgn aCAAR. Osco maintains that Koch
sent plantiff home because he thought that she would be unproductive after she refused to sgnthe CAAR
on May 5, 2004. Viewing the evidenceinthe light most favorable to plantiff, areasonable jury could find
that defendants proffered reason is unworthy of credence. First, Koch suspended plaintiff gpproximately
9x weeks after he and other Osco managers learned of her complaints of race discrimination,
approximately four weeks after she had last made arequest for accommodation under the ADA and some
elght weeks after the settlement of her worker’ scompensationdam. In addition, while Koch testified that
Shilhanek told him to send plaintiff home if she refused to sign the CAAR, Shilhanek denies that he made
this stlatement. Finaly, the decison to suspend plaintiff for refusng to sgn the CAAR was contrary to
Osco’ s past practice when plantiff refused tosgna CAAR and Osco had no written policy whichrequired

that anemployeesgnaCAAR. SeeKendrick, 220 F.3d at 1230 (pretext may be established if defendant

acted contrary to company practice). For these reasons, a reasonable jury could find that defendants
sated reason for sugpending plaintiff is unworthy of credence.

The Court therefore overrules defendants motion for summary judgment on plaintiff’ s dams that
(1) Osco suspended her for two days in retdiation for her internd complaints of race discrimination, her
request for accommodation under the ADA and the filing and settlement of her worker’s compensation
dam and (2) Shilhanek suspended her for two days in retdiation for her internal complaints of race

discrimination.
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V. ADA Claim

Fantiff alegesthat because of her disability, Osco (1) reduced her hours to nine hours per week;
(2) changed her work schedule to evening and weekend shifts; (3) limited her hours by requiring her to
clock out during breaks; and (4) suspended her for refusing to Sgn aCAAR. See Pretrid Order (Doc.
#67) a 7, 9-10. Paintiff aso aleges that Osco did not provide a reasonable accommodation for her
glaucoma. Osco argues that it is entitled to summary judgment on both claims because plaintiff is not a
qudified individua with adissbility. Asto plaintiff’s disparate treatment daim, Osco arguesthat it did not
discriminate againg plaintiff because of her disability. Asto plaintiff’s reasonable accommodation clam,
Osco arguesthat plaintiff did not request an accommodation.

A. Qudified Individud With A Disability

Under the ADA, plaintiff bears the initid burden of establishing a primafacie case of discrimination.
To do o, plaintiff must show that (1) she isdisabled within the meaning of the ADA; (2) she was qudified
to perform the essentid functions of the job, withor without reasonable accommodation; and (3) she was

discriminated againg because of her disability. Butler v. City of Prairie Vill., Kan., 172 F.3d 736, 747-48

(10th Cir. 1999).

Osco arguesthat plantiff isnot “ disabled” withinthe meaning of the ADA. Rantiff arguesthat her
glaucoma subgtantidly limits the mgjor life activity of seeing. Under the ADA, a “disbility” is“(A) a
physica or mentd imparment that substantidly limits one or more of the mgjor life activities of such
individud; (B) arecord of such an imparment; or (C) being regarded as having such an imparment.” 42

U.S.C. § 12102(2); Rakity v. Dillon Cos. Inc., 302 F.3d 1152, 1158 (10th Cir. 2002). A mgor life

activity isa “bagc activity that the average person in the genera population can perform with little or no
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difficulty.” 1d. (quoting Pack v. Kmart Corp., 166 F.3d 1300, 1305 (10th Cir.), cert. denied, 528 U.S.
811 (1999)). Mgor life activities include functions such as “caring for onesdlf, performing manud tasks,
waking, seaing, hearing, speeking, breething, learning, degping, Stting, Sanding, lifting, reaching, and

working.” Rakity, 302 F.3d at 1158 (quoting Doyd v. Okla. Heart, Inc., 213 F.3d 492, 495-96 (10th

Cir. 2000)). Paintiff bears the burden of demongtrating that she hasanimpairment that subgtantidly limits

amgor life activity. See Toyota Motor Mfg., Ky., Inc. v. Williams, 534 U.S. 184, 195 (2002). In

determining whether an individud is subgtantidly limited in amgjor life activity, the Court consdersthree
factors. (1) the nature and severity of the impairment; (2) the duration or expected duration of the
imparment; and (3) the permanent long term impact, or expected permanent or long term impact of or
resulting from the impairment. 1d. at 196 (citing 29 C.F.R. 8§ 1630.2(j)(2)(i)-(iii)). To be substantidly
limited in performing manud tasks the impairment’ s impact must be permanent or long term. Id. at 198.

In this case, plaintiff has offered little evidence for the Court to determine whether she is
“subgtantidly limited” in the mgor life activity of seeing, i.e. whether sheis*[g]ignificantly restricted asto
the condition, manner or duration” under which she can perform the mgor life activity of seeing “as
compared to the condition, manner, or duration under which the average personinthe genera population
can perform that same mgor life activity.” 29 C.F.R. 8§ 1630.2 (j)(1). Paintiff statesthat her glaucoma
causes blurred vison, the inability to seesmall things and headaches, and that these symptoms are worse
at night3® Plaintiff, however, has not offered evidence of the frequency and severity of these symptoms.

Fantiff’ s diagnogs of glaucomaby itsdf isinaufficent. See Toyota, 534 U.S. at 198, 199 (existence of

38 Plaintiff has not submitted any medical records to substantiate her aleged disability. In her
deposition, plaintiff sates that her glaucoma causes blurred vison, headaches and the ingbility to see smdl
things. Osco does not dispute that plaintiff’s glaucoma causes these limitations. The Court therefore
accepts plaintiff’ s satement of limitations astrue.
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subgtantid limitation on mgor life activity requires case-by-case assessment); Albertson’ sv. Kirkingburg,

527 U.S. 555, 566-67 (1999) (same); Bancde v. Cox Lumber Co., 1998 WL 469863, a *5 (M.D. Fla

May 18, 1998) (proffer of diagnosesand labds insufficent to show howvisud imparmentsaffect plantiff's
activities of dally life), aff’d, 170 F.3d 188 (11th Cir. 1999). The fact that plaintiff’s glaucoma may limit
her driving at night also isinsufficient to show asubstantia limitationon the activity of seeing.®® Plaintiff may
have required additiond time to drive at night, but it appears that she was able to drive for her two evening
shifts each week between March 17 and May 8, 2004. Plantiff’'s imparment alowed her to work
40 hours per week from November 5, 2001 through mid-January of 2003. From mid-January of 2003
through July 13, 2003, plaintiff worked between 28 and 32 hours per week as a clerk. When plaintiff
returned to work onMarch 17, 2004, she worked two evening shiftsand did not have any specific difficulty
related to her disability other than one inddent when she placed security tags on trid dze bottles of
Ligerine®® In sum, plaintiff has shown limited restrictions on her work and other daily activities. No
reasonable jury could find that plaintiff was “dissbled” under the ADA because of her limited visud

impairment.** Because plaintiff has not demonstrated that she suffered a disability under the ADA, Osco

% The Court notes that alimitation on driving by itsdf isinsufficient to show that plantiff is
disabled under the ADA. See Moreno v. Am. Ingredients Co., No. 99-2119-GTV, 2000 WL 527808,
at*3 (D. Kan. Apr. 7, 2000) (driving not mgjor life activity); Colwell v. Suffolk County Police Dep't, 158
F.3d 635, 643 (2d Cir. 1998), cert. denied, 526 U.S. 1018 (1999); see also Acevedo Lopez v. Police
Dep't of Commonwedthof P.R., 81 F. Supp.2d 293, 297 (D.P.R. 1999) (drivingnot sufficiently sgnificant
or essentid function to quaify as mgor life activity), aff’d on other grounds, 247 F.3d 26 (1st Cir. 2001).

4 Haintiff asserts that her glaucoma contributed to this labeing error because of her inability
to see amdl things.

4 SeeBancale, 1998 WL 469863, at * 3 (plaintiff ordinerily not disabled under ADA where
she suffers some form of visud imparment yet is able to perform mogt daily activities without much
difficulty), aff'd, 170 F.3d 188 (11th Cir. 1999); Still v. Freeport-McMoran, Inc., 120 F.3d 50, 52 (5th

(continued...)
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is entitled to summary judgment on plantiff’'s ADA clams of disability discrimination and failure to
accommodate.

B. Evidence Of Discrimination Because Of Plaintiff’s Disability

Fantiff aleges that her disability based on glaucoma, her percelved disability or her record of
disability was amoativating factor asto each of the aleged adverse employment actions. Osco arguesthat
it is entitled to summary judgment because plaintiff cannot establish a causal connection between her
disability and any aleged adverse employment actions. The Court agrees. Asto Osco's decisions to
schedule her evening and weekend ghifts, to reduce her hours to nine hours per week and to require her
to clock out during breeks, plaintiff has not shown how these decisons are linked to her dleged disability.
Asto Osco's decison to suspend plaintiff for refusing to sgn the CAAR, plantiff has not shown a causal
connection to her aleged disability under the ADA. Osco knew that glaucoma affected plaintiff’s ability

to drive a night, but it did not have notice of any other limitations such as the inability to see smdl things.

41(...continued)

Cir. 1997) (no disability where plaintiff blind in one eye yet could drive and performnorma dally activities,
and was certified marksman); Chandler v. City of Ddlas, 2 F.3d 1385, 1390 (5th Cir. 1993) (vision that
canbe corrected to 20/200 not handicgp and plaintiff’s vison did not subgantialy limit mgjor life activity),
cert. denied, 511 U.S. 1011 (1994); Mondl v. Ks. Ass n of Sch. Bds,, 2001 WL 487766, at *5-6 (D.
Kan. Apr. 18, 2001) (dthough plaintiff’simpairment restricted ability to drive at night, double vison did
not subgtantidly limit any mgor life activity, induding ability to see); Cline v. Fort Howard Corp., 963 F.
Supp. 1075, 1080-81 (E.D. Okla. 1997) (nearsghtedness and difficulties with periphera vison not
disability under ADA where plantiff could otherwisedrive, participateinrecreational activitiesand perform
dl other tasksassociated withemployment); Overturf v. Penn Ventilator, Co., Inc., 929 F. Supp. 895, 897
(E.D. Pa 1996) (tumor behind one eye which caused double and sometimes triple vision, and resulted in
loss of periphera vison, not disability under ADA where plaintiff could drive, watchtelevisonand read);
Walker v. Aberdeen-Monroe County Hosp., 838 F. Supp. 285 (N.D. Miss. 1993) (dthough plaintiff had
cataracts in both eyes and 20/30 corrected vision, no disability under ADA where work was marginaly
affected, he remained active in sports, and driving was prohibited only during times when condition
worsened).
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The Court therefore sustains defendants motion for summary judgment on plaintiff's ADA discrimination
clamsfor this dternative reason.

C. Reguest For Reasonable Accommodation

Osco argues that it is dso entitled to summary judgment on plaintiff’s ADA discrimination clam
becauseplantiff did not request an accommodation. Plaintiff arguesthat she requested the accommodation
of working during the day because her glaucoma madeit difficuit for her to drive at night. Initsreply, Osco
does not dispute that requesting day shifts was a request for a reasonable accommodation.  The Court
therefore overrules defendants motion for summary judgment on this dternative ground.

V. FMLA Claim

Fantiff dlegesthat Osco and Shilhanek violated the FMLA by (1) denying her request for FMLA
leave some time between April and July of 2003 and failing to notify her of her FMLA rights;*? (2) failing
to notify her, during her leave or within two days after her return from leave, that her absences starting on
November 27, 2003 were counting as FMLA leave; and (3) failing to returnher to anequivadent position

following her return from FMLA leavein March of 2004. See Pretrial Order (Doc. #67) at 7, 11-12.

42 In the pretrid order, defendants set forth plaintiff’ s dlegation as two separate clams one

for inadequate notice under the FMLA and one for interference withthe exerciseof plaintiff’ SFMLA rights.
See Pretria Order (Doc. #67) at 16. Inplantiff’s brief in oppogtion to defendants motion for summary
judgment, plaintiff appearsto rely solely on aclam for interference withthe exercise of her FMLA rights.
See Hantiff’s Memorandum (Doc. #68) at 85. To the extent that the pretrial order sets forth an
independent claim for inadequate notice, the Court sustains defendants motion for summary judgment on
that dam for reasons set forth in defendants memorandum.  In particular, plaintiff cannot maintain an
independent daimfor lack of notice where she has not shown that the lack of notice affected her exercise
or attempt to exercise her FMLA rights. Inaddition, the record establishesthat plaintiff already knew her
FMLA rights.
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A. Refusd To Place Plaintiff On Leave In Soring Of 2003

Hantiff aleges that between April and July of 2003, defendants interfered with the exercise of
FMLA rights when Shilhanek unilaterdly denied her request for FMLA leave because of her sore feet
without notifying plaintiff of her FMLA rights. Under the FMLA, it isunlawful for anemployer “tointerfere
with, regtrain, or deny the exercise of or the attempt to exercise’ any right provided inthe FMLA 29
U.S.C. § 2615(a)(1). The FMLA does not define “interference,” but Department of Labor (“DOL”)
regulations provide that interference with the exercise of anemployee srightsincludesnot only refusng to
authorize FMLA leave, but discouraging an employee from using such leave. 29 C.F.R. § 825.220(b).
If an employer provides a strong digncentive againgt an employee taking FMLA leave, it violates

Section2615(a)(1) of the FMLA. SeeMardisv. Cent. Nat'| Bank & Trust of Enid, 173 F.3d 864, 1999

WL 218903, at* 2 (10thCir. Apr. 15, 1999); McKinzie v. Sprint/United Mgmt. Co., No. 03-2348-GTV,

2004 WL 2634444, at *9 (D. Kan. Nov. 16, 2004).

Totrigger anemployer’ sobligationsunder the FM LA, an employee need not expresdy assert rights
under the FMLA or even mention the FMLA, but may only State that leave is needed. 29 C.F.R.
§ 825.302(c). After an employee provides verba notice sufficient to make the employer aware thet the
employee needs FMLA-qudifying leave and the anticipated timing and duration of the leave, the employer
should “inquire further of the employeeif it is necessary to have more information about whether FMLA
leave is being sought by the employee, and obtain the necessary detalls of the leave to betaken.” 1d. In
the case of medica conditions, the employer may find it necessary to inquirefurther to determine if the leave
is because of aserious hedthconditionand may request medica certification to support the need for such

leave. 1d. DOL regulaions provide that any violation of the regulations condtitutes interfering with,
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restraining, or denying the exercise of rights provided by the FMLA. 29 C.F.R. § 825.220(b); see

Goodwin-Haulmark v. Menninger Clinic, Inc., 76 F. Supp.2d 1235, 1241 (D. Kan. 1999). To makeout

aprimaface damof FMLA interference, plantiff must establishthat (1) she wasentitiedto FMLA leave;
(2) defendants took some adverse action which interfered with her right to take FMLA leave; and
(3) defendants' action was related to the exercise or attempted exercise of her FMLA rights. See Jones

v. Denver Pub. Schs,, 427 F.3d 1315, 1319 (10th Cir. 2005); Bonesv. Honeywell Int'l, Inc., 366 F.3d

869, 877 (10th Cir. 2004).

Inther reply brief, defendants address the first dement of plaintiff’s primafacie case— plantiff’'s
entitlement to FMLA leave. Specificaly, defendantsargue that (1) inthe spring of 2003, plaintiff was not
an digible employee under the FMLA and (2) even if she was digible, plaintiff has not shown that
Shilhanek’s denia of her oral request prgjudiced her ability to receive FMLA leave. Both arguments
appear well taken, but defendants did not assert them in their origind memorandum in support of ther
motion for summary judgment. The Court will not consider new argumentsin a party’ sreply brief. See

Thurgon v. Page, 931 F .Supp. 765, 768 (D. Kan. 1996); Glad v. Thomas County Nat'| Bank,

No. 87-1299-C, 1990 WL 171068, at *2 (D. Kan. Oct. 10, 1990); see dso Mike v. Dymon, Inc.,

No. 95-2405-EEO, 1996 WL 427761, a *2 (D. Kan. July 25, 1996) (in fairness, court generdly
summarily denies or exdudes dl arguments and issuesfirg raised inreply briefs). Therefore, dthough the
Court overrules defendants motion for summary judgment on plaintiff’s FMLA interference clam for
reasons stated below, the Court directs plaintiff to show cause in writing on or before January 13, 2006
why the Court should not grant summary judgment infavor of Osco on plaintiff’s FMLA interferencedam

for the reasons stated in defendants’ reply.
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Liberdly congtruing defendants memorandum in support of their motion for summary judgment,
defendants argue that plaintiffs cannot satisfy the second dement of an FMLA interference claim, i.e.
plaintiff cannot show that defendants interfered withher right to take FMLA leave. Flantiff, however, has
presented sufficent evidence to create a genuine issue of materid fact on this issue. Plantiff sates that
between April and July of 2003, Shilhanek ordly denied her request for FMLA leave. If true, Shilhanek’s
conduct is sufficent for areasonable jury to find that defendants interfered with plantiff’s FMLA rights.

See?29U.S.C. §2615(a)(1); Mardis, 1999 WL 218903, at * 2 (employer threatened to take accrued sSick

leave and annud leave as condition of FMLA leave); Goodwin-Haulmark, 76 F. Supp.2d at 1242

(employeeforced to choose betweenresgnationand working without FMLA leave). The Court therefore
overrules defendants motion for summary judgment on this ground.

Defendants aso argue that they are entitled to summary judgment because plaintiff aready knew
her FMLA rights. Defendants have presented evidencethat plaintiff knew generdly about her FMLA rights
and that the Osco employee handbook and a poster in the employee break room also notified her of her
rights. Plaintiff has not responded to this argument, but defendants argument gppears to relate more to
anindependent daimfor lack of notice. Plaintiff, however, has not specificaly asserted suchadam. See
supranote 43. Thefact that plaintiff knew of her FMLA rights does not suggest that defendants did not
interfere with plaintiff’ sattempt to take FMLA leave inthe spring of 2003. The Court therefore overrules
defendants motion for summary judgment on this dternative ground.

B. Faling To Notify Fantiff That Her AbsencesAfter November 27, 2003 Counted Toward
FMLA Leave

Hantiff alleges that Osco violated 29 C.F.R. § 825.208(e)(1) whenit failed to timedy designate as

FMLA leave her absence from November 27, 2003 through February 26, 2004. FMLA regulations
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require anemployer to inform employees when an absence will betreated asFMLA leave. See Ragsdde

v. Wolverine World Wide, Inc., 535 U.S. 81, 87 (2002). The regulations require that the notice be in

writing and must occur “withinareasonable time after notice of the need for leave isgivenby the employee
- within one or two business days if feasble” Id. (quoting 29 C.F.R. § 825.301(c). The remedy for
violation of the FMLA notice regulations is that the leave taken does not count againgt an employee's
FMLA entitlement. See 29 C.F.R. § 825.700(a). In Ragsdae, the Supreme Court struck down
Section 825.700(a) as a “categoricd pendty” that was incompatible with the FMLA’s comprehendve
remedia mechanism.” |Id. at 88-89. Ragsdae held that Section 825.700(a) “isinvaid because it dters
the FMLA’s cause of action in afundamenta way: It rdieves employees of the burden of proving any redl
impairment of their rights and resulting prgudice” Id. at 90. Ragsdale noted that to determine whether
damages or equitable relief are appropriate under the FMLA, the fact finder mugt ask “what steps the
employee would have taken had circumstances been different -- consdering, for example, when the
employee would have returned to work after taking leave” 1d. at 91. The employer is ligble only for
compensation and benefits lost “by reason of the violation,” 29 U.S.C. § 2617(a)(1)(A)(i)(1), for other
monetary |osses sustained “as a direct result of the violation,” 29 U.S.C. § 2617(a)(1)(A)(i)(11), and for
“appropriate’ equitable rdief, including employment, reinstatement, and promotion, 29 U.S.C.
§ 2617(a)(1)(B). Theremedy istailored to the harm suffered. Ragsdde, 535 U.S. at 89. The Supreme
Court expressy declined to decide “whether the notice and designationrequirements are themsdlves vdid
or whether other means of enforcing them might be consstent with the satute.” 1d. at 96. Ragsdde Ieft

open the possibility that employees could recover for notice violations on a case-by-case bass upon a
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showing of actual harmresulting fromthe violations. Smith v. Blue Dot Servs. Co., 283 F. Supp.2d 1200,

1205 (D. Kan. 2003) (citations omitted).

Defendant arguesthat plaintiff cannot maintain adam based onthe latedesignationof FMLA leave
because she did not suffer prgudice from the late designation. Plaintiff maintains thet the late designation
prejudiced her because — had she known that FM LA leavewas accruing — she would have tried to go back
to work immediatdy after that |leave expired, to exercise her right to return to anequivaent position.*® See

Raintiff sMemorandum (Doc. #68) at 87-88. Pantiff ingststhat she suffered prejudice becauseif shehad

returned on February 27, 2004, at the concluson of FMLA leave, she would have been entitled to an
equivdent position with equivdent hours. See 29 U.S.C. § 2614(a)(1) (employee who returns from
FMLA leave entitled to equivdent position with equivdent pay). As it was, plaintiff lost those rights
because she returned on March 17, 2004, three weeks after her FMLA leave expired. Plantiff has not
shown that the late designation of FMLA leave prgudiced her. First, plaintiff has presented no evidence
that she was able and willing to work 32 hours per week beginning February 27, 2004. In fact, plaintiff
tetified tothe contrary. Plaintiff testified that even though she received a return-to-work certificate from
Dr. Gamble for 32 hours aweek effective February 27, she did not actudly returnto work until March 17
because of medical reasons. See Plaintiff’s Depo. at 162-63. In particular, “[she] sill needed alittle bit
of work done on [her] shoulder.” 1d. Paintiff therefore cannot show preudice on account of Osco's

falure to earlier designate her absence as FMLA leave. SeeHill v. StevenMotors, Inc., 228 F. Supp.2d

1247, 1258 (D. Kan. 2002) (dthough plantiff now dams that she would have tried to return to work

s Plaintiff has not shown prejudice because of the designation itsalf. Absent adesignation
of FMLA leave, because plantiff had not asked to have any period of absence desgnated asFMLA leave,
plaintiff would have had no FMLA rights to return to an equivaent position with equivaent pay.
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earlier, medicd evidenceisthat she was phydcdly restricted and unable to work during entire period of
FMLA leave).

Second, FMLA regulations provide that an employer may retroactively designate an employee’s
absence as FMLA leave within two days after the employee returns to work. See 29 C.F.R.

§ 825.208(€)(1); Plaintiff's Memorandum (Doc. #68) at 85, 89. Plaintiff did not retum to work urtil

March17,2004. Evenif defendant had advised plaintiff onMarch 19 (two days after her returnto work)
that her leave through February 26 had been designated asFM LA leave, plantiff would be left in the same
postion, i.e. no FMLA right to an equivaent position with equivaent pay because she did not return on
February 27, 2004. Likewise, if defendant had advised plaintiff on February 29 (two days after she was
eligible to return to work a her previous number of hours) that her leave through February 26 had been
designated as FMLA leave, plaintiff would be Ieft without a FMLA right to an equivaent position with
equivaent pay because she did not return on February 27.

Finally, the Court notes that the ordinary remedy for violation of the FMLA notice regulationsis
that the leave taken does not count agangt an employees FMLA entittement. See 29 C.F.R.
§ 825.700(a). Ragsdde struck down that regulation because it assumed that the employee had been
pregudiced. Inthiscase, even the categorica pendty provided in 29 C.F.R. 8 825.700(q) is meaningless
because plaintiff did not seek additional FMLA leave after March 17, 2004. Indeed, plaintiff sought to
work more hours after she returned to work in March of 2004. For these reasons, the Court sustains
defendants mation for summary judgment on plaintiff’ sdamthat Osco violated the FMLA when it falled

to timely designateas FM LA leave her absence from November 27, 2003 through February 26, 2004.4

“ Defendants have not raised the issue, but it appearsthat plantiff was not digiblefor FMLA
(continued...)
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C. Faling To Return Rlaintiff To Equivaent Postion In March of 2004

Haintiff alegesthat Osco violated the FMLA when it failed to return her to her previous position
withequivaent hourswhenshe returned fromFMLA leave onMarch 17, 2004. Upon return from FMLA
leave, anemployeeisentitled to be* restored to anequivaent positionwithequivaent employment benefits,
pay, and other terms and conditions of employment.” See 29 U.S.C. § 2614(a)(1)(B). Osco arguesthat
it was not required to return plaintiff to her previous positionat 32 hours per week because asof March 17,
2004, plaintiff was not returning from FMLA leave. The Court agrees. Under the FMLA, an employee
is protected only if she reports for work with the required certification when her FMLA leave concludes.
See 29 C.F.R. §825.311(c) (if employeefalsto provideemployer certificationof ability to resume work

or new medicd certification for serious heath condition when FMLA leave concludes, employee may be

4(...continued)
leave as of November 27, 2003 because she did not work the required number of hours for the preceding
12-month period, i.e. from November 27, 2002 through November 26, 2003. To qudify as an digble
employee under the FMLA, an individud musgt be employed for at least 12 months and provide the
employer with at least 1,250 hours of service during the previous 12 month period. See 29 U.S.C.
§2611(2)(A). Timespent onleave, paid or unpaid, does not count towards the required hours of service,
nor does paid vacation, personal or sick leave or holiday time. See Family and Medica Leave Act, 60
Fed. Reg. 2180, 2186 (1995) (*Hoursworked” does not includetime paid but not “worked” suchas paid
vacation, persond leave, sick leave and holidays, nor doesit include unpaid leave of any kind or periods
of layoff; whether hours are compensated or uncompensated is not determinative); Wells v. Wal-Mart
Stores, Inc., 219 F. Supp.2d 1197, 1207-08 (D. Kan. 2002); Caruthersv. Proctor & Gamble Mfg. Co.,
961 F. Supp. 1484, 1490 (D. Kan. 1997).

As ascan coordinator (the position which plantiff held until January 19, 2003), plaintiff worked
40 to 42 hours per week for a total of 320 to 336 hours during the period from November 27, 2002
through January 19, 2003. See Fantiff’s Depo. at 48-49. From February 9 through June 28, 2003,
plaintiff worked 27.1 hoursaweek or atotal of 541.9 hours. See Exhibit H to Defendants Memorandum
(Doc. #64). Viewing the evidencein alight most favorable to plaintiff, from January 19 through February
8, 2003 and from June 29 through July 13, 2003 (the date plaintiff’s disability began), plantiff worked
32 hoursaweek or atotal of 160 hours. Paintiff was off work fromJuly 13 through November 26, 2003.
In sum, the record reflects that plaintiff worked at most 1,037.9 hours during the period from
November 27, 2002 through November 26, 2003. Accordingly, it appears that she was not digible for
FMLA leave as of November 27, 2003.
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terminated); see dso Sarno v. Douglas Elliman-Gibbons & Ives, Inc., 183 F.3d 155, 161-2 (2d Cir. 1999)

(plantiff’s right to reingatement could not have been impeded or affected by lack of notice because

plantiff’ sinability to work continued some two months after leave period ended); Hansonv. Sports Auth.,

256 F. Supp.2d 927, 936 (W.D. Wis. 2003); Farinav. Compuware Corp., 256 F. Supp.2d 1033, 1054
(D. Ariz. 2003) (plaintiff who took longer than 12-week leave not entitled to equivadent positionunlessshe

was prepared to return to work during time designated as FMLA leave); Summers v. Middleton &

Reutlinger, 214 F. Supp.2d 751, 757-58 (W.D. Ky. 2002) (snce plaintiff not able to returnto work at end
of 12 weeks, no prejudice from retroactive designation of FMLA leave). As explained above, plaintiff’s
FMLA leave expired on February 26, 2004, some three weeks before she returned to work onMarch 17,
2004. Paintiff acknowledged that because of medica reasons she did not return to work before
March 17, 2004. Accordingly, Osco was not required to return plantiff to an equivdent position with
equivaent hourswhen she returned to work onMarch 17, 2004. The Court therefore sustainsdefendants
motion for summary judgment on this daim.®

ITISTHEREFORE ORDERED that Defendants M otion For Summary JJudgment (Doc. #63)

filed September 2, 2005 be and hereby isSUSTAINED in part. The Court sustainsdefendants motion
for summary judgment on dl of plantiff's dams except the following ones which remain for trid:

(1) plantiff’s damthat Osco suspended her for two days in retaiation for her internal complaints of race

45 In addition, plaintiff has not shown that when her FMLA leave began, she held a position
for 28 to 32 hours per week. The FMLA requires restoration “to the positionof employment held by the
employee when the leavecommenced.” 29 U.S.C. § 2614(a)(1)(A) (emphass added). When plaintiff's
FMLA leave beganon November 28, 2003, plantiff held a clerk position with no set number of hours per
week and she was redtricted to two to four hoursdaily. Shortly theresfter, Osco told plaintiff that only
evening and weekend shifts were available when she returned to work. Because Osco did not raise this
argument, however, the Court does not rely on it as a separate ground for granting summary judgment.
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discrimination, her request for accommodation under the ADA and the filing and settlement of her worker’s
compensation dam; (2) plantiff’s dam that Shilhanek suspended her for two daysin retdiation for her
internal complaints of race discrimination; and (3) plaintiff’s clam that between April and July of 2003,
Osco interfered with the exercise of her rights under the FMLA when Shilhanek unilateraly denied her
request for FMLA leave because of her sore feet without notifying plaintiff of her FMLA rights.

IT ISFURTHER ORDERED that on or before January 13, 2006, plaintiff shal show cause
why the Court should not grant summary judgment infavor of Osco on plaintiff SFMLA interferencedam
because (1) in the spring of 2003, plaintiff was not an digible employee under the FMLA and (2) even if
shewas digible, plaintiff has not shown that Shilhanek’ sdenid of her oral request prejudiced her &bility to
receve FMLA leave.

Dated this 11th day of January, 2006, at Kansas City, Kansas.

g Kathryn H. Vrétil

KATHRYN H. VRATIL
United States Digtrict Judge

- 55-




