INTHE UNITED STATESDISTRICT COURT
DISTRICT OF KANSAS

Juanita Robinson; Jeremy Lee Briggs;
Don R. Jones; Terri A. Schenddl;
Joseph Tyler Berger by and through
hisnext friend Kelly Jackson, Esq.;
Danyell Hedlip; Vicki Lynn Owens;
and Jerry White,

Plaintiffs,

V. Case No. 04-2321-JWL

Food Service of Bdton, Inc.
d/b/a Kentucky Fried Chicken;
Elaine Willard; and John Cook,

Defendants.

MEMORANDUM & ORDER

Fantiffs brought this suit seeking damages for unpaid overtime compensation and unpad
minmum wage compensation under the Fair Labor Standards Act, 29 U.S.C. § 201 et seq. (FLSA).
Pantiffs cams were tried to a jury and the jury returned a verdict in favor of dl plantiffs,
finding that defendants faled to compensate plantiffs for dl hours worked during one or more
workweeks. This matter is now before the court on defendants renewed motion for judgment as
a matter of law or, in the dternative, for new tria (doc. #87). For the reasons set forth below, the

moation is denied in its entirety.




The Timeliness of Defendants’ Motion

As a threshold matter, plaintiffs assert that defendants motion must be denied as it was
unimdy filed. Plaintiffs are incorrect. Pursuant to Federa Rules of Civil Procedure 50(b) and
59(b), both a renewed moation for judgment as a matter of lawv and a motion for new trial must be
filed no later than 10 days after entry of judgment. Pursuant to Rule 6(a), when the period of time
dlowed for filing is less than 11 days (as it is in this case), weekends and legal holidays are
excluded from the computation. Fed. R. Civ. P. 6(a). Judgment in this case was entered on
September 12, 2005. Thus, ten days from September 12, 2005, excluding weekends, is September
26, 2005-the day on which defendants motion was filed. The court, then, will consider the merits

of defendants motion.

Sufficiency of the Evidence regarding Plaintiffs Damages
Paintiffs evidence a trid, as credited by the jury, demondrated that plaintiffs were
required to perform work “off the clock” with defendants knowledge and that defendants did not

compensate them for this time. Each plaintiff, with the exception of plantiff Jeremy Briggs?®

As defendants point out, Mr. Briggs did not provide any estimate at trial concerning the
number of hours he worked off the clock, although he did testify that he believed he worked
hours for which he was not compensated. According to defendants, then, any damages award to
Mr. Briggsis againg the weight of the evidence as there is no evidence from which the jury
could award damages to Mr. Briggs. The court disagrees and concludes that there was
aufficient evidence presented at tria from which the jury could award damages to Mr. Briggs.
Specificdly, Mr. Briggs tedtified that when he was working night shifts as a cook for KFC he
worked one hour to one-and-a-haf hours past the closing time of the restaurant. He testified
that when he was working night shifts as a cashier for KFC he worked 30 minutes to one hour
past the closing time of the restaurant. The time records introduced by defendants, however,
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provided an estimate of the number of hours that he or she worked “off the clock.” According to
defendants, the number of hours damed by plantffs were so “speculative, remote, imaginary,
conjectural and impossble of ascertanment” that plaintiffs cannot recover damages for those
hours. However, the evidence presented by plaintiffs at trid, which the jury obvioudy believed,
showed that defendants failed to record the hours that plantffs actudly worked. In these
circumstances, the fact that plaintiffs are only able to provide an estimate of their damages is not
foreclosed by the rue tha prohibits recovery of uncetan and speculaive damages. See
Anderson v. Mount Clemens Pottery Co., 328 U.S. 680 (1946).

As explained by the Court in Mount Clemens, in FLSA cases where the employer’s time
records are inaccurate or incomplete, an employee's burden is met “if he proves that he has in fact
performed work for which he was improperly compensated and if he produces sufficient evidence
to show the amount and extent of that work as a matter of just and reasonable inference.” 328 U.S.
a 687. If the employee meets this burden, the burden shifts “to the employer to come forward
with evidence of the precise amount of work performed or with evidence to negative the

reasonableness of the inference to be drawn from the employee’'s evidence” Id. a 687-88. If the

reflect numerous occasions when Mr. Briggs was clocked out at the time the restaurant closed.
Clearly, thejury inthis case believed that defendants time records were inaccurate and that
defendants had their managers clock out employees a the end of their scheduled shifts
regardless of whether those employees were ill working. Thus, the jury could reasonably
conclude that Mr. Briggs, dthough clocked out by his managers a the time the restaurant
closed, actualy worked past that time on each night shift that he worked. The jury’s award of
damages, then, was supported by the time records showing those occasions on which Mr.
Briggs was clocked out at the time the restaurant closed coupled with Mr. Briggs' testimony
(which the jury credited) that he in fact worked past the time that the restaurant closed.
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employer fals to produce such evidence, “the court may then award damages to the employee,
even though the result be only approximate” Id. a 688. In s0 holding, the Court in Mount
Clemens emphasized that an employer “cannot be heard to complain that the damages lack the
exactness and precision of measurement that would be possble had he kept records in accordance
with the requirements of the [FLSA].” According to the Court,

Nor is such a reault to be condemned by the rule that precludes the recovery of

uncertain and speculative damages. That rule applies only to Stuations where the

fact of damage is itsdf uncertain. But here we are assuming that the employee has

proved that he has performed work and has not been paid in accordance with the

datute. The damage is therefore cetain.  The uncertainty lies only in the amount

of damages aisng from the satutory violation by the employer. In such a case “it

would be a perverson of fundamentd principles of jusice to deny dl rdief to the

injured person, and thereby reieve the wrongdoer from making any amend for his

acts” It is enough under these circumsances if there is a bass for a reasonable

inference as to the extent of the damages.
Id. (citation omitted).

Defendants  citicize plantiffs for faling to present documentary, contemporaneous
evidence of the hours that they actudly worked and suggest thet this falure is fatd to plaintiffs
dams for damages. The jury, however, found that defendants directed their managers to clock out
plaintiffs a the end of their scheduled shifts and before plaintiffs were finished working. In large
part, plantffs did not redize at the time that they were working “off the clock.” Thus, there was
amply no reason for plantffs to have made contemporaneous caculaions of their actua hours
worked. By necessty, then, plaintiffs a trid were left with their own best recollections of the

hours that they worked—ecollections that were aided in dgnificant pat by defendants time

records showing wha days or nights though not necessarily the total number of hours, plaintiffs




actudly worked. Of course, the jury could have disbdieved plantiffs recollections or found
those recollections inaccurate, but plantiffs nonethedess were entitted to present their claims for
damages to the jury based on their estimaes (derived from plantiffs recollections) of actud
hours worked. Any other ruling would preclude an employee in an FLSA case from chalenging
inaccurate time records unless that employee knew from the outset that his or her employer was
vioaing the FLSA by keeping inaccurate time records. The court, then, rgects defendants
argument concerning the sufficiency of plaintiffs evidence of actua hours worked.

In addition to chdlenging plaintiffs evidence of actual hours worked, defendants argue that
plantiffs evidence as to the amount of overtime hours worked was insufficient to support an
award of ovetime compensation. In that regard, the jury awarded three plaintiffs damages for
overtime compensation—Juanita Robinson, Don R. Jones and Teri Schendd.  According to
defendants, plantiffs evidence was inauffident for two reasons. Defendants first assert that no
evidence was presented during plantffs case-in-chief as to what congtituted defendants *“work
week” for purposes of overtime cdculations under the FLSA.  Any deficdency in plantiffs
evidence, however, was cured by defendants, who presented evidence of defendants work week
during their case.? Defendants, then, have waived any eror in the denid of their initid motion for
judgment as a matter of law at the close of plantiffs case. See Peterson v. Hager, 724 F.2d 851,
854-55 (10th Cir. 1984) (even where didrict court may have ered in denying motion for

judgment as a matter of law a the close of plantiff’s case, the eror is cured if subsequent

2Amber Peschka, defendants accountant, testified that defendants’ work week for
purposes of computing overtime hours began on Monday and continued through Sunday.
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tetimony on bendf of the moving party repars the defects in the plantiff's case); accord 9A
Charles Alan Wright & Arthur R. Miller, Federal Practice and Procedure § 2534 (2d ed. 1994).

Second, defendants contend that no evidence was presented by plaintiffs as to the amount
of ovetime hours damed by Ms. Robinson, Mr. Jones or Ms. Schendd. The court disagrees.
Ms. Schendd, for example, testified that she worked between 10 and 12 hours each week “off the
clock” (except for her initid pay period). Four of Ms. Schendd’s pay stubs that were introduced
into evidence reflected that Ms. Schendel was paid overtime for the two-week pay period (though,
according to Ms. Schenddl, she was not pad for dl of the overtime hours that she worked). That
necessarily means that Ms. Schendel worked more than 40 hours during a least one of the work
weeks reflected in that two-week pay period. The jury, then, could reasonably conclude that Ms.
Schendel worked an additiona 10 to 12 hours of “overtime’ hours during that particular week.

Mr. Jones tedified that he typicdly worked between 2 and 3 hours past the time that the
restaurant closed and that he did this about 4 or 5 nights each week. Using defendants time
records, then, the jury could firg cdculate the number of unpad hours by adding an additiona 2
to 3 hours for each entry tha reflected (inaccuratdy) that Mr. Jones “clocked out” at 10pm, or the
time the resaurant closed. Then, usng Mr. Jones pay stubs, the jury could reasonably ascertain
an gpproximate number of overtime hours, paticularly with those pay stubs reflecting that Mr.
Jones had aready worked more than 40 hours in a least one of the work weeks in the two-week
pay period. Similarly, Ms. Robinson testified that she worked between 40 and 50 hours per week
for the duration of her employment with KFC and that she frequently worked some of these hours

“off the clock.” Again, then, the jury, usng defendants time records and Ms. Robinson’s pay stubs




reflecting that she had adready worked more than 40 hours in a least one of the work weeks in the

two-week pay period, could reasonably agpproximate an ovetime pay caculation for Ms. Robinson.

Instruction No. 16

Defendants next contend that the court erroneoudy ingructed the jury in Instruction No.
16. That ingtruction stated as follows:

Defendants have the responsbility to record completely and accurately the

hours worked by its employees. If you find that defendants records are not

complete or accurate, then each plantiff in this case may establish a vidlation of the

FLSA if that plaintiff proves by a preponderance of the evidence that he or she has

performed work for which he or she was not properly compensated and comes

forward with suffident evidence to support a reasonable inference of the hours

worked.

If that plaintiff does so, then the burden shifts to defendants to come forward

with evidence of the precise amount of work performed or with evidence to negate

the reasonableness of the inference to be drawn from plantiffS evidence.  If

defendants fal to produce such evidence, then you may award damages to the

plantiff in question even though such damages may be only goproximeate.
Defendants concede that the indruction comes nealy verbatim from the Supreme Court's
decison in Mount Clemens, but contend that the Mount Clemens burden-shifting framework
applies only in those cases where the employer falled to keep adequate records. According to
defendants, that “is Iamply not the case in the present lawsuit” and thus, the indruction was
eroneous.  Defendants dso contend that, even if Mount Clemens does apply, plaintiffs did not
meet thar burden of coming forward with sufficient evidence to support a reasonable inference

of the hours worked.

The court readily concludes that its ingtructions to the jury correctly stated the governing




lav and provided the jury with an ample understanding of the issues and gpplicable standards. See
Grace United Methodist Church v. City of Cheyenne, _ F.3d ___, 2005 WL 2746701, at *12
(20th Cir. Oct. 25, 2005). While defendants continue to ingst that they kept accurate and
complete time records, they made tha agumet to the jury and the jury regected it, crediting
ingead plaintiffs evidence that defendants records were inaccurate and maintained unlawfully.
Defendants agument in this regard is illogicd. If they intentionally did not record al of
plantiffs time, by definition thar records were not adequate under the specific facts of this case.
Moreover, defendants contention that plantiffSs mere recollections of ther hours worked is
inauffidet to meet thar burden under Mount Clemens in light of defendants “voluminous’ and
“ovewhdming” documentary evidence to the contrary is regected for the reasons set forth above
in connection with defendants argument on plantiffs evidence of damages. In sum, defendants

have not shown that Instruction No. 16 was erroneous.

The Deposition of Plaintiff Vicki L. Owens

Prior to trid, plantiffs desgnated portions of the depodtion of plantiff Vicki Owens to
be used at trid in lieu of Ms. Owens presence at trid. Defendants objected, asserting that Ms.
Owens was voluntarily absent from trid and was thus not digible to invoke Rule 32(a)(3). The
court overruled defendants objection and permitted the use of Ms. Owens deposition in lieu of
her live tetimony at trid. Defendants now renew their objection to the use of Ms. Owens

deposition, reying on the Tenth Circuit's decison in Garcia-Martinez v. City and County of
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Denver, 392 F.3d 1187, 1191 (10th Cir. 2004). In that case, the Circuit held that the district court
did not abuse its discretion by refusng to admit the depostion testimony of the plaintiff who
voluntarily chose to leave the country and not atend trid. The facts of Garcia-Martinez are
dramaticdly different from those presented here and, without hedtation, the court reiterates its
concluson that the use of Ms. Owens depostion was entirdy appropriate in light of the
crcumgtances surrounding her absence from trid.  See id. (digtrict court retains “ggnificant
discretion” in gpplying Rule 32 to an absent party).

Under Rule 32(a)(3)(B), the depogtion of a witness, whether or not a party, may be used
if the witness is more than 100 miles from the place of trid, unless it appears that the absence of
the witness was procured by the party offering the deposition. It is undisputed that Ms. Owens was
more than 100 miles from the place of trid. Indeed, she was in military training in South Carolina
after her reserve unit was activated. Defendants assert that she procured her own absence from
trid, such that Rule 32(a)(3)(B) would not apply, because she voluntarily joined the reserves after
filing this lawsuit.  While that may be true, Ms. Owens certainly did not know that her reserve unit
would be activated prior to trid and she catanly did not “voluntarily” choose to leave the state
and not attend trid. In such circumstances, the court concludes that her absence was not
“procured” by her own doing.

Moreover, even if Ms. Owens somehow had procured her own absence, the court would
have exercised its discretion to pemit the use of Ms. Owens depostion in lieu of her live
testimony under the “exceptiond circumstances’ prong of Rule 32(@)(3). Ms. Owens clamed

damages in the amount of roughly $500.00. In al likelihood, it would have cost Ms. Owens more




than that to travel to Kansas City to attend trid, including arfare and hotel expenses. This fact
weighs in favor of pemitting Ms. Owens to present her tetimony via deposition. See Borchardt
v. United Sates, 133 F.R.D. 547 (ED. Wis 1991) (Cost differentiad of $375 for deposition
testimony of witness and between $1,000 and 1,250 for live testimony of witness was ‘exceptiona
circumstance under Rule 32(a)(3)(E) where plaintiff’ stotal claim was only $12,402.).

In addition, the nature of the dams agang defendants in this case was &kin to a pattern and
prectice case where the defendants were dleged to have engaged in the same conduct—equiring
plantiffs to clock out but continue working and refusng to pay overtime-with respect to dl
plantffs and the only sgnificat difference among the testimony of the plaintiffs was the amount
of lost wages sought by each plantiff. Thus, the testimony of Ms Owens was, in many respects,
lagdy the same as the tetimony of dl other plantffs at least with respect to defendants
conduct. In other words, unlike many cases where the key factua issues turn on the credibility and
demeanor of the plaintiff, in this case the jury was able to resolve those factua issues irrespective
of Ms. Owens tedimony, as numerous other plantffs tedtified to the same core facts. Compare
Garcia-Martinez, 392 F.3d a 1191 (“When the ‘key factua issues at trid turn on the ‘credibility’
and ‘demeanor’ of the witness, we prefer the finder of fact to observe live tesimony of the
witness.”).

Hndly, defendants do not suggest that they were unable to cross-examine Ms. Owens fully.
In fact, defendants were aware at the start of Ms. Owens deposition that Ms. Owens might be
cdled to basc traning and that the posshility existed that Ms. Owens might not be present at trid.

Defendants do not suggest any particularized reason for preferring the live testimony of Ms.
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Owens. They do not, for example, suggest that her demeanor at the deposition cast doubt on her
credibility or any other reason to prefer the live tetimony of Ms. Owens. For these reasons, the

court reaffirmsits decison that the use of Ms. Owens' deposition was appropriate.

Liquidated Damages

The FLSA provides that an employer who violates the Act by failing to pay compensable
wages is ordinaily lidble for the unpad wages and “an additiond equa amount as liquidated
damages.” United Transp. Union Local 1745 v. City of Albuquerque, 178 F.3d 1109, 1112 n.2
(10th Cir. 1999) (quating 29 U.S.C. § 216(b)). However, if the employer had a good faith belief
that its actions did not violate the FLSA, the court may, in its sound discretion, decline to award
liquidated damages. Id. (dting 29 U.S.C. § 260). Condgent with this statutory framework, the
isue of defendants good fath was submitted to the jury in the form of special interrogatories on
the verdict form. Specificdly, the jury was asked, with respect to each individud plaintiff, whether
defendants had proved, by a preponderance of the evidence, that they acted in good faith and had
reasonable grounds to believe that their actions did not violate the FLSA. With respect to each
plantff, the jury answered “no” to this quesion. That is, the jury specificadly found that
defendants had not proven that they acted in good faith.

Based on the jury's finding, the court included in the judgment entered an award of
liquidated damages for each plantff.  According to defendants, the court’'s assessment of
liquidated damages was premature because 29 U.S.C. 8§ 260 requires defendants to prove to the

satisfaction of the court, not the jury, that defendants acted in good faith. Defendants, then, urge

11




that the jury’s finding was merdly advisory and not determinative of the good fath issue.  Plantiffs
have not responded to this arlgument in any respect. In any event, defendants are correct that the
court, not the jury, must utimately determine whether liquidated damages are appropriate. See
Brock v. Superior Care Inc., 840 F.2d 1054, 1063 (2d Cir. 1988) (since an award of liquidated
damages under the FLSA is within the discretion of the digtrict judge pursuant to 29 U.S.C. § 260,
no right to a jury is avalable on that issue) (citing McClanahan v. Mathews, 440 F.2d 320, 322
(6th Cir. 1971)); accord El v. Potter, 2004 WL 2793166, *13 (S.D.N.Y. Dec. 6, 2004); Bertrand
v. Orkin Exterminating Co., 454 F. Supp. 78, 81 (N.D. Ill. 1978) (employer's good fath under
29 U.S.C. § 260 is a quegtion of fact for the court, even when the rest of the case has been tried
to a jury). Thus, the jury’'s finding on the good fath issue is Smply advisory. See, e.g., Templet
v. Hard Rock Construction Co., 2003 WL 22717768, a *1-2 (E.D. La Nov. 17, 2003) (in FLSA
case, jury was asked to answer in advisory capacity the question of defendant’s good faith); Palma
v. Pharmedica Communications, Inc., 2003 WL 22750600, at *1 (D. Conn. Sept. 30, 2003)
(same, in FMLA context).

Having considered the evidence presented at trid,® as wdl as the jury’s response to the

question of defendants good faith, the court now readily concludes that defendants did not act in

3Defendants suggest that the court conduct an evidentiary hearing to provide the parties
with an opportunity to present evidence and arguments relating to the issue of liquidated
damages. Inlight of the unequivoca testimony presented at tria, however, the court finds that
an evidentiary hearing is unnecessary and would not shed any additiond light on the issues.
See, eg., Templet, 2003 WL 22717768, at * 1 (determining good faith issue based on evidence
presented at trial; no separate evidentiary hearing was held); Palma, 2003 WL 22750600, at
*1(same).
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good fath and did not have reasonable grounds to beieve that their actions did not violate the
FLSA. Elane Cook, the sole shareholder of Food Service of Beton, Inc., testified that she fully
understood the overtime obligations of the FLSA. Smilarly, John Cook, the presdent and generd
manager of Food Service of Bdton, Inc.’s Kentucky Fried Chicken restaurant, tetified that he
fuly understood the mnmum wege and oveatime requirements imposed by the FLSA.
Nonethdless, plantiff Terri Schendel tedtified that, as an assstant manager at the KFC, she was
soecificdly ingtructed by John Cook to “clock out” employees a the end of an employee's
scheduled shift—even if the employee was still working—because the company could not afford to
keep those employees on the clock. Ms Schendd further tedtified that she complained about this
procedure to Elane Cook, who smply told her to address the issue with Mr. Cook. When Ms.
Schendel confronted Mr. Cook to tell him that she did not believe it was “right” to require
employees to work off the clock, Mr. Cook told Ms. Schendel that it was “none of [her] business.”
Numerous plantiffs tetified that they were told by Jesse Fugate, a manager, that John Cook
ingtructed him to clock employees out a the end of their scheduled shift regardless of whether
those employees were ill working. In light of this evidence, evidence which the jury obvioudy
found credible and which the court did, as well, the court concludes that defendants have not met
ther burden of showing that they acted in good faith and that they had reasonable grounds to
believe that their actions did not violate the FLSA. See Lyle v. Food Lion, Inc., 954 F.2d 984, 987
(4th Cir. 1992) (no abuse of discretion where didrict court concluded that where plaintiffs were
required to work “off the clock” with defendant’'s knowledge, defendant lacked good faith); see

also Department of Labor v. City of Salpulpa, Oklahoma, 30 F.3d 1285, 1289 (10th Cir. 1994)
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(good fath requirement of section 260 mandates the employer have an honest intention to
ascertain and follow the dictates of the FLSA). Liquidated damages, then, are appropriate. See
Greene v. Safeway Stores, Inc.,, 210 F.3d 1237, 1245 (10th Cir. 2000) (“Under the FLSA, an
award of liquidated damages is mandatory except where the employer shows it acted in good

faith.”).

IT IS THEREFORE ORDERED BY THE COURT THAT defendants renewed motion

for judgment as a matter of law or, in the dterndtive, for new tria (doc. #87) is denied.

IT ISSO ORDERED.

Dated this4™ day of November, 2005, at K ansas City, Kansas.

g John W. Lungstrum
John W. Lungstrum
United States Digtrict Judge
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