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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
YOSHIMA HOLMES,
Plaintiff, Civil Action

V. No. 04-2315-KHV-DJW

UNITED PARCEL SERVICE, INC.,
Defendant.

MEMORANDUM AND ORDER

This matter is before the Court on the fdlowing motions. (1) Plaintiff’s Motion to Modify
Protective Order (doc. 68), inwhich Steven Jones and Doyle Clark have joined; and (2) Steven Jonesand
Doyle Clark’s Motion to Intervene (doc. 80). For the reasons set forth below, the Court will grant the
Motion to Intervene, but deny the Motion to Modify Protective Order.

l. Introduction and Background Information

Fantiff filed this lawsuit on July 8, 2004, asserting damsfor race, sex, and age discrimination, and
for retdiation. Defendant United Parcd Service (“*UPS’) filed a motion seeking the entry of a
Confidentiaity and Protective Order. Plantiff filed a crossmotion, seeking the entry of her own verson
of the Confidentiality and Protective Order. On February 16, 2005, the Court granted inpart and denied

in part each party’s motion.* The Court thenentered a Confidentidity and Protective Order (“Protective

1See Order (doc. 26).



Order”).2

The Protective Order provides that documents which are designated “ Confidentid Materid”
pursuant to the Order “shall be used and disclosed solely for purposes of the preparation and tria of this
matter and shal not be used or disclosed for any other purpose, unless ordered by this court, or another
court or any administrative agency having jurisdiction in this action.”

Approximately two months after the Protective Order was entered, Plaintiff voluntarily dismissed
her lawswit without prejudice.* On May 16, 2005, Plaintiff filed the instant motionto modify the Protective
Order. The Court reopened the case for the limited purpose of considering the motion.®

In her mation, Plantiff explains that her counsdl, Thomas Buchanan and Linda M cFee, represent
Stephen Jones and Doyle Clark in an employment discrimination action filed againg UPS (“ Jones/Clark
LawsLit”) inthe Western District of Missouri.® Plaintiff urges the Court to modify the Protective Order so
that Plaintiff’s counsel may use in the Jones/Clark Lawsuit any “ Confidentid Materid” that is covered by
the Protective Order. Plaintiff statesthat any suchmateria will be subject to the provisons of a protective
order entered in the Jones/Clark Lawsuit.

Jones and Clark have filed a motion to intervene pursuant to Federal Rule of Civil Procedure

?See Protective Order (doc. 27).

3d., 17.

“See Stipulation of Dismissal Without Prjudice of All Claims (doc. 67).
°See May 26, 2005 Order (doc. 71).

®See case captioned “ Stephen E. Jones and Doyle Clark v. United Parcel Service,” Case No. 03-
2084-CV-S-GAF, filed in the Western Didtrict of Missouri.
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24(b)(2) so that they may seek modification of the Protective Order for the same purpose stated in
Hantiff smotion. Jonesand Clark contend that UPS haswrongfully withheld documentsinthe Jones/Clark
Lawsuit, and that dlowing thar useinthe Jones/Clark Lawsuit isnecessary to insure justice isdone. They
urge the Court to modify the Protective Order to “dlow the Court for the Western Didtrict of Missouri to
decide whether certain documents obtained in this case are rlevant and admissible inthe . . . Jones/Clark
action.”” They contend that documents subject to the Stipulated Protective Order relate to matters of
pretextua and discriminatory discipline of employees by UPS, which are dso a issue in the Jones/Clark
Lawsuit. Jonesand Clark arguethat dlowing them to use these confidentid materidsin their action would
serve the god of judicia economy because they would not be forced to engage in repetitive discovery.

UPS opposes boththe Motionto Intervene and the Motionto Modify the Protective Order. UPS
states that the court in the Jones/Clark Lawsuit entered summary judgment in favor of UPS on April 7,
2005, and, thus, Jonesand Clark are no longer conducting any discovery and are not able to introduce any
new evidence into the record. Inaddition, UPS arguesthat none of the documentswhich Jonesand Clark
seek to obtain (except for Jeff Johnson's personnd file) were discoverable in the Jones/Clark Lawsuiit.
(UPS does sae that it iswilling to Stipulatethat the copy of Jeff Johnson's personne file produced in this
action may be used in the Jones/Clark Lawsuit, subject to the protective order entered in the Jones/Clark
Lawsuit.)

In their reply in support of their Motion to Intervene, Jones and Clark clarify that they have

appeaed the entry of summary judgment to the Eighth Circuit Court of Appeals. In addition, they

"Jones and Clark’s Mot. to Intervene (doc. 80) at p. 6.
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emphasize that they are seeking to modify the Protective Order to * preserve evidence” for useinthe event
the Eighth Circuit reversesthe entry of summary judgment and the case goesforward inthe Digtrict Court.
They represent that any confidentia materids would be destroyed inthe event the Eight Circuits affirmsthe
Digrict Court’s entry of summary judgment.
. Motion to Intervene

Jones and Clark seek to intervene in this action pursuant to Federa Rule of Civil Procedure
24(b)(2), whichgoverns permissve intervention. Rule 24(b)(2) providesin pertinent part: “[U]pon timely
gpplicationanyone may be permitted to intervene inanaction. . . whenanapplicant’sdam or defenseand
the main action have a question of law or fact incommon.”® When alitigant seeks permissive intervention
solely for the purpose of obtaining access to discovery materids subject to a protective order, asin this
case, “a particularly strong nexus of fact or law between the two suits is not necessary.”

Permissve interventionis amatter within the sound discretion of the district court, and the appdl late
court will not disturb the district court’s order except upon a showing of clear abuse.’® In deciding a
questionof permissve intervention, the court “shall consder whether the intervention will unduly delay or
prejudice the adjudication of the rights of the origina parties.**

Applying the above rules, the Court will alow permissve intervention for the limited purpose of

8Fed. R. Civ. P. 24(b)(2).

°Cunningham v. Subaru of Am., Inc., 155 F.R.D. 205, 207 (D. Kan. 1994) (citing United
Nuclear Corp. v. Cranford Ins. Co., 905 F.2d 1424, 1427 (10th Cir. 1990)).

United Nuclear, 905 F.2d at 1427.

liFed, R. Civ. P. 24(b)(2).



permitting Jones and Clark to seek modification of the Protective Order. The Court finds that sufficiently
common factua issues exist as to whether UPS committed discrimingtion with respect to Rantiff in this
case and Jones and Clark in their action. Furthermore, the Court does not find that there isany issue as
to the timeliness of the mation or that the proposed intervention will unduly delay or prgudice the parties
in the ingant action, since this case has been dismissed and only reopened for the limited purpose of
deciding whether to modify the Protective Order. As the Tenth Circuit has recognized, where the
intervention is not on the merits, but for the sole purpose of chdlenging or modifying a protective order,
timdinessand prejudice are generaly not concerns, since the dispute between the parties has been settled
or otherwise resolved and the intervention is merely for acollatera purpose.*?

Inlight of the foregoing reasons, the Court findsthat permissve interventionisproper. The Court
will therefore grant Jones and Clark’ s Motion to Intervene.
[Il.  Motion to Modify the Protective Order

As athreshold matter, the Court notes that Plaintiff filed her Motion to Modify Protective Order
onMay 16, 2005, approximately one monthbefore Jonesand Clark moved to intervene. Jonesand Clark
have not filed a separate motion to modify the Protective Order. They have, however, filed a “Reply in
Support of Motion to Modify Protective Order” (doc. 75). The Court will construe that reply to be a
pleading joining in Plaintiff’s Motion to Modify (doc. 68).%3

Itiswel settled that aslong as a protective order remains in effect, the court which entered the

United Nuclear, 905 F.2d at 1427.
BHereinafter, Plaintiff, Jones, and Clark shdl be referred to as“Movants.”
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order retains the power to modify it.** Thisistrue evenif the underlying suit has been dismissed, ™ asisthe
case here. The modification of a protective order, like its origind entry, is left to the sound discretion of
the court.’®

In United Nuclear Corporation v. Cranford Insurance Company,*’ the Tenth Circuit upheld
the modification of a protective order in a settled lawsuit where litigants in another, Smilar lavsuit sought
tomodify the protective order so that they could gain access to discovery materids without having to repeat
discovery that had been conducted in the settled lawsuit. In upholding the modification, the Tenth Circuit
focused on two factors: (1) the modification of the protective order would placethe collaterd litigants“in
a position they would otherwise reach only after repetition of another’s discovery”; and (2) the party
opposing modificationof the protective order would suffer no tangible prejudiceto any substantial rights.28

This case presentsa different Stuation. Here, the collaterd litigants, i.e., Jones and Clark, are no
longer conducting discovery. Summary judgment has been entered in their lawsuit, and the case is on
appedl to the Eighth Circuit. Thus, the condderation of saving time and effort by avoiding duplicative
discovery in the collateral caseis Smply not present here.

Movants do not cite any case law, nor can the Court find any, where a court has modified a

protective order to alow disclosure of protected documents to litigantsin a collatera case where thereis

1United Nuclear, 905 F.2d at 1427 (citing Public Citizen v. Liggett Group, Inc., 858 F.2d
775, 782-82 (1st Cir. 1988); Inre Agent Orange Prod. Liab. Litig., 821 F.2d 139, 145 (2d Cir. 1987)).

BUnited Nuclear, 905 F.2d at 1427.
19(,
71d. at 1428.
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no ongoing discovery in the collaterd case or where the collatera case is on appeal and the factud record
isclosed.

Inshort, the Court findsthat the requested modification is not supported by any case law and that
the requested modificationwould serve no legitimate purpose, at least based onthe present circumstances.
The Court will therefore deny the Motion to Modify Protective Order. As the Court noted above,
however, UPS has agreed to a modification of the Protective Order as it applies to Jeff Johnson’s
personnd file. The Court will therefore alow the partiesto modify the Protective Order in this one repect.
Counsdl for Movants and UPS are directed to confer and draft a proposed modificationto the Protective

Order. Counsd shdl submit to the Court a proposed modificationwithintwenty (20) days of the date of

this Order.

IT ISTHEREFORE ORDERED that Steven Jones and Doyle Clark’s Motion to Intervene
(doc. 80) is granted, and they are dlowed to intervene for the limited purpose of moving to modify the
Protective Order entered in this case (doc. 27).

ITISFURTHER ORDERED thattheMotionto Modify Protective Order (doc. 68), whichwas
filed by Plantiff and joined in by Steven Jones and Doyle Clark, is denied.

IT 1SSO ORDERED.

Dated in Kansas City, Kansas on this 16th day of February 2006.

g David J. Waxse

David J. Waxse
U.S. Magidrate Judge

CC: All counsdl and pro se parties



