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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
A.J. PLASTIC PRODUCTS, INC.,
Plaintiff,
CIVIL ACTION
V.
04-2267-DIW
SANDRETTO USA, INC.,
Defendant.

MEMORANDUM AND ORDER

Pending beforethe Courtis Defendant’ sMotionto Dismiss(doc. 37). Defendant movestodismiss
Hantiff’ sfraud cdlams, whichare contained in Count 111 of Flaintiff’ sFirst Amended Complaint. Defendant
aso movesto dismiss Fantiff’ s clamsfor attorney fees, which are asserted in connection with Plaintiff’s
clamsfor breach of contract (Count 1), negligent misrepresentation (Count 11), and fraud (Count 111).

For the reasons set forth below, the Court will grant Defendant’s motion as to Plantiff’s fraud
clams. The Court finds the motion is moot as to Plaintiff’s camsfor atorney fees.

l. Background Information

This case arises out of Plaintiff’s purchase of three commercia plastics molding presses from
Defendant. Raintiff filed itsinitid Complaint (doc. 1) onJune 9, 2004. Theinitid Complaint pled causes
of actionfor breach of contract, negligent misrepresentation, and fraud, semming from Plaintiff’ s purchase
of the presses. On September 30, 2004, Defendant filed aMotion for More Definite Statement (doc. 7),
asserting that the fraud daims pled in Count 111 of the Complaint lacked the required particularity asto who

made the dleged representations, whenor how they were made, the substance of the representations, and



what harmresulted fromthem. The Court granted Defendant’s motion, ruling that Defendant was entitled
to a more particular pleading of Pantiff’s fraud dams, as required by Federal Rule of Civil Procedure
9(b)!. The Court granted Plaintiff leave to file an amended complaint to plead its fraud clams with the
requisite particularity.

Fantiff fileditsFirst Amended Complaint (doc. 33) onMarch 14, 2005. Defendant subsequently
filed the ingant Motion to Dismiss. Fantiff then filed a Motion to Amend the Complaint (doc. 70). On
February 16, 2006, the Court denied Rantiff’'s Motion to Amend, finding that it was untimely and that
Faintiff had provided no explanationfor filing it more than four months after the expirationof the Scheduling
Order deadline for filing motions to amend.2
. Motion to Dismiss Plaintiff’s Fraud Claims

A. Applicable Law

Defendant moves to dismiss Plantiff’s fraud clams under Rule 9(b) of the Federd Rules of Civil
Procedure for fallure to plead fraud with particularity. Rule 9(b) provides that “in dl averments of fraud
or migtake, the circumstances condtituting fraud or mistake shall be stated with particularity.” More
specificdly, the Tenth Circuit “requires a complaint aleging fraud ‘to set forth the time, place and content

of [each] dlegedly fdse representation, the identity of the party making the false statements, and the

1See Feh. 28, 2005 Mem. and Order (doc. 29).
See Feb. 16, 2006 Mem. and Order (doc. 223).

3Fed. R. Civ. P. 9(b).



consequences thereof.’”* Smply put, this means the party aleging fraud must set out the “who, what,
when, where, and how” of each aleged misrepresentation or fraudulent act.’

In this circuit, the dismissd of a complaint for fallure to satisfy Rule 9(b) istreated as a dismissd
for failure to state aclaim under Rule 12(b)(6). Thus, a court’s function in deciding whether to dismissa
damfor falureto comply withRule 9(b) isto determine whether the daim itsdf islegdly sufficient; acourt
may not dismissat the pleading stage of the actionby weighing the evidence that might be presented or by
otherwise considering the claimant’ s likelihood of success.”

The Tenth Circuit has hdd that Rule 9(b) must be read together with Rule 8, whichrequiresaplan
and concise statement of the daim.® Although a plaintiff must alege the specific acts comprising the fraud
with particularity, the plaintiff need not plead detailed evidentiary matters.® The main purpose of the Rule
is to apprise the defendant of the statements or acts that form the basis of the fraud claim so that the

defendant has aufficient notice of the misconduct adleged againg it to adequately answer and otherwise

“Koch v. Koch Indus., Inc., 203 F.3d 1202, 1236 (10th Cir. 2002) (quoting Lawrence Nat'|
Bank v. Edmonds, 924 F.2d 176, 180 (10th Cir 1991)).

*InreUrethane Antitrust Litig., 409 F. Supp. 2d. 1275, 1284-85 (D. Kan. 2006); Jackson v.
John Hancock Fin. Servs., Inc., No. Civ. A. 04-2500-CM, 2005 WL 2293603, at *5 (D. Kan. Sep.
20, 2005) (citations omitted); Plastic Packaging Corp. v. Sun Chem. Corp., 136 F. Supp. 2d 1201,
1203 (D. Kan. 2001).

®Grossman v. Novell, Inc., 120 F.3d 1112, 1118 & n.5 (10th Cir. 1997) (citing Seattle-First
Nat'l Bank v. Carlstedt, 800 F.2d 1008, 1011 (10th Cir. 1986)).

"Seattle-First Nat'| Bank, 800 F.2d at 1011.
8d. at 1010.
°NL Indus., Inc. v. Gulf & W. Indus., 650 F.Supp. 1115, 1130 (D. Kan. 1986).
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defend itsdlf.2° The Rule does not permit a complainant to file suit first, and subsequently search for the
facts giving rise to the cause of action.™*

B. Analysis

Paintiff’s fraud daims are set forthin Count 111 of the Firs Amended Complaint. Count 111,
however, contains only boilerplatelanguage. 1t dleges. (1) “ Defendant and its agents and employees made
untrue statements of facts concerning its capability, capacity, limitations and itsintent”; (2) “ Defendant and
its agents and employees knew the statements were falsg”; (3) Defendant and its agents and employees
made the untrue statements with intent to deceive or with reckless disregard for the truth”; (4) “Plantiff
judtifiably relied upon the statements by Defendant and itsagentsand employees’; (5) “ The statements by
Defendant and its agents and employees were materid”; and (6) “The untrue statements made by
Defendants and its agents and employees were the proximate cause of harm to Plaintiff."12

Clearly, these averments, done, do not plead fraud withsufficient particularity. They do not identify
the time, place or content of any alegedly fase representation nor do they identify the party making the
claimed misrepresentation or the manner inwhichthe misrepresentationwas made. These alegations dso

fall to describe the consequences of any aleged misrepresentation. Count |11 does, however, incorporate

OSchwartz v. Celestial Seasonings, Inc., 124 F.3d 1246, 1252 (10th Cir. 1997).

"Hayduk v. Lanna, 775 F.2d 441, 443 (1st Cir. 1985) (quoting Lopez v. Bulova Watch Co.,
Inc., 582 F.Supp. 755, 766 (D. R.I. 1984)); MacAruthur v. San Juan County, No. 00CV 00584 BSJ,
2005 WL 3764933, at * 71 (D. Utah June 13, 2005).

2Firgt Am. Compl. (doc. 33), 11 99-104.



“the proceeding [sc] paragraphs [of the Firs Amended Complaint] as if fully set forth herein."*3
Consequently, the Court must examine each of the preceding paragraphs of the First Amended Complaint
to determine if the “*who, what, when, where, and how” of each aleged misrepresentation is pled.

The Court has carefully reviewed each paragraph of the Firsds Amended Complaint. The Court
does not find that any one claimed misrepresentation has been dleged with the required specificity.  For
some of the claimed misrepresentations the time is not identified, for some the place is not identified, for
some the content of the misrepresentation is not identified, and for some the identity of the party making
the representative is not provided. For many, a combination of these eementsisnot provided. In other
words, there is not one single misrepresentation for which al of the required eements have been pled.

For ingtance, paragraphs 8 and 9 of the First Amended Complaint alege:

8. Defendant represented that itsmolding presswas morereligble and energy effident
than presses manufactured by other molding press manufacturers.

0. Defendant and itsagents and employees provided written materid representing the
cgpacity and rdiability of its molding presses.

With respect to the representation alleged in paragraph 8, Plaintiff does not assert when that
representation was made, which representative of Defendant made it, where it was made, or how it was
made. With respect to the representationaleged inparagraph 9, Plantiff does not identify the “ agentsand
representatives’ of Defendant who provided the written materia or when that materid was provided.

Plantiff aso fals to dlege the content of the representation. Although Plaintiff avers that it was materia

3d., 198.



“representing the capacity and rdiability of its molding presses” Plaintiff failsto dlege the untrue content
of the materid, i.e., what was sated about the capacity and rdiability o asto make the materia untrue.

Smilaly, in paragraph 11 of the Firsd Amended Complaint, Plaintiff fails to dlege the required
content of the claimed misrepresentation. Paragraph 11 aleges:

In the late Fall of 1997, Plantiff's representatives traveled to the place of business of

Defendant. Tony Firth, and agent, employee or representative of Defendant, made

representations concerning Defendant’s products, the machine being inspected, the

reliability of the machine being inspected, and Defendant’ s ability to service the machine

being inspected. Defendant briefly demongtrated the machine,

Although Plantiff specificaly dlegestha Tony Firth made representationsin the late fal of 1997
at Defendant’ s place of business, Plantiff falsto dlege the content of the alleged representations. Plantiffs
do not identify the particular representation made about Defendant’ s products or what was stated about
the inspection, the rdiability of the machine, or about Defendant’ sability to service the machine. In other
words, the content is not described so asto alow Defendant to defend againgt the misrepresentations Mr.
Firth dlegedly made.

In paragraph 12, Plaintiff fails to dlege who it was who made the claimed statements that the
“machine would perform to Plaintiff’ s required specifications.” Plaintiff merdy dleges that “ Defendant’s
employees, representative, and agents’ made the satements. Plaintiff dso fails to dlege whenand where
these aleged statements were made.

Smilarly, in paragraph 21, Rantiff fals to alege who it was that represented “the molding press

was capable of continuous and reliable operation at high volume, high speed productions levels” or who

it was who made the representation that “the molding press was capabl e of highvolume, high speed pladtic



injection molding of drink cups.” Paintiff merdly dams that “Defendant, by and through its agents,
representative and employees’ madethefirg representation, and that “ Defendant’ s agents, representatives
and employees’ made the second representation. Furthermore, Plaintiff does not alege when, how, or
where either of these two aleged representations were made.

Paragraph 23 issmilaly lackinginspecificity. It aversthat “ Defendant, by and through its agents,
representatives, and employees continued to represent that with proper repairs and the ongoing purchase
of replacement parts, the machine would performasrepresented.” This paragraph fails to dlege whenthe
representations were made, who made them, how they were made, and where they were made.

Paragraph 28 isaso deficient in that it fails to alege who made the representationdleged therein.
Plaintiff avers only that its was “ Defendant, by and through its agents and employees” who made the
representation. Also, Plaintiff failsto state with any specificity when the representation was made. Plaintiff
merdy States that it was made “[o]n or about 2001.” Such a vague description of the time period is
insufficient to satisfy Rule 9(b). Plaintiff aso failsto dlege how and where the representation was made.

Smilarly, paragreph 39 is lacking in paticularity. It dleges “Defendant periodicdly and
continuoudy represented that Rantiff was required to purchase repair and replacement parts.” Plantiff
does not alege who made these representations, when they were made, how they were made, or where
they were made. Furthermore, Plaintiff failsto even alege that these representations were false.

Other misrepresentations are dleged in the First Amended Complaint, but like the ones set forth
above, they too are deficient because Plaintiff falsto alege the “who, what, when, where, and/or how” for

each representation.  The Court does not find that there is a single aleged misrepresentation or other



dleged fraudulent act pled with the particularity needed to satisfy Rule 9(b). Asaresult, Plaintiff’s fraud
clams must be dismissed for failure to plead with particularity.

Because dismissd of afraud claim for failure to comply with Rule 9(b) has the same consequence
as a dismissa under Rule 12(b)(6), dismissals under the two rules are treated in the same manner.** As
withRule 12(b)(6) dismissdls, dismissals for failure to comply with Rule 9(b) are oftenwithout prejudice,®
and courts will typicaly grant the plaintiff leave to amend to plead the asserted fraud with particul arity. 6
Here, however, Plaintiff had already been directed to properly plead itsfraud clams. Inits February 28,
2005 Memorandum and Order, the Court explained in deal the deficdencies in Plantiff’s initid
Complaint.t’ The Court granted Plaintiff leave to file an amended complaint that complied with the
particularity requirements of Rule 9. Plaintiff filed its Firda Amended Complaint, but made very few

attempts to correct its defects.

MSeattle-First Nat'| Bank v. Carlstedt, 800 F.2d 1008, 1011 (10th Cir. 1986) (“The dismissa
of acomplant or counterclam for failing to stisfy the requirements of Rule 9(b) is treated asadismissa
for failure to state a claim upon which rdlief can be granted under Fed. [R.] Civ. P. 12(b)(6).”).

®Vess v. Ciba-Geigy, 317 F.3d 1097, 1108 (9th Cir. 2003) (as with Rule 12(b)(6) dismissals,
dismissals for failure to comply with Rule 9(b) are ordinarily without prejudice.).

18Seg, e.g, Jackson v. John Hancock Fin. Servs,, Inc., No. Civ. A. 04-2500-CM, 2005 WL
2293603, at *11 (D. Kan. Sep. 20, 2005) (granting plaintiffs leave to amend after dismissing plaintiffs
securities fraud claims for failure to plead fraud with particularity); Caceres v. Broadwing Commc’n
Servs,, Inc., No. 04-4124-JAR, 2003 WL 21488288, at * 1 (D. Kan. June 24, 2003) (granting plaintiff
leaveto amend complaint to comply with pleading requirements of Rule 9(b); Farr v. Designer Phosphate
& Premix Int’l, Inc., No. 90-4180-S, 1991 WL 47401, at *3(D. Kan. Mar. 27, 1991) (*[C]ourtsfredy
grant leave to amend deficienciesin the complaint.”).

1See Feb. 28, 2005 Mem. and Order (doc. 29), pp. 5-6.
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While this Court typicaly alows parties to amend their pleadings within the time period set out in
the Scheduling Order,8 to alow Plaintiff a“third bite at the apple” runs contrary to the purpose of Rule
9(b). The Court therefore finds it appropriate to dismiss Plaintiff’s fraud clams with pregudice.

[Il.  Motion to Dismiss Plaintiff’s Claimsfor Attorney Fees

Defendant moves to dismiss Plaintiff’s claims for attorney fees, which Plantiff seeks under each
cause of actionpled initsFirst Amended Complaint. The Court finds the motion to be moot, asno dams
for attorney feeswere asserted inthe parties’ Proposed Pretria Order, which was submitted to the Court
on February 9, 2006.1° Moreover, therewasno discussionat the February 14, 2006 pretria conference
regarding Plantiff making aclam for fees.

Itiswel settled that the pretrial order supercedesdl pleadings and controls the subsequent course
of the case®® A claim that is asserted in the complaint, but not reasserted in the pretria order is thus

deemed abandoned.?  Consequently, the Court considers Plaintiff’s claims for attorney fees to be

18Asnoted above, Plantiff filed amotion seeking leave to amend after theingtant Motionto Dismiss
wasfiled. The Court denied the motion to amend (see doc. 223) on the bassthat Plantiff hed filed the
motion four months after the deadline for filing suchmotions and had failed to provide any explanation for
its untimeliness.

1¥9Section 10 of the Court’ sformpretria order, whichisentitled “ Plantiff’ sDamages,” indructsthe
plantiff to sate “whether plantiff clams an entitlement to attorneys feesand, if S0, [to State] the specific
statutory or other bass for such fees.” No such statement was included in Section 10 of the parties
Proposed Pretria Order.

Fpiess v. Fricke, 386 F. Supp. 2d 1178, 1189 n.16 (D. Kan. 2005) (diting Fed. R. Civ. P.
16(€); D. Kan. Rule 16.2(d); Wilson v. Muckala, 303 F.3d 1207, 1215-16 (10th Cir. 2002); Miller v.
Pfizer Inc., 196 F. Supp. 2d 1095, 1122 n. 92 (D. Kan. 2002)).

“'McMillenv. DriveFin. Servs., L.P, No. Civ. A. 03-2618-CM, 2005 WL 1041343, at*1n.1
(continued...)



abandoned. The motion to dismiss—to the extent it seeks dismissal of Plaintiff’s clams for attorney
fees—is therefore moot.

ITISTHEREFORE ORDERED that Defendant’ sM otionto Dismiss(doc. 37) isdeemed moot
to the extent Defendant seeks to dismiss Plaintiff’s claims for attorney fees.

IT ISFURTHER ORDERED that Defendant’s Motionto Dismiss (doc. 37) is granted to the
extent Defendant seeksto dismissthe fraud damspledinCount 111 of Plantiff’ sFirss Amended Complaint.
Sad cdlaims are hereby dismissed with prgudice.

IT1SSO ORDERED.

Dated in Kansas City, Kansas on this 10th day of March 2006.

g David J. Waxse

David J. Waxse
U. S. Magidrate Judge

cc: All counsel and pro se parties

21(..continued)
(D. Kan. Feb. 7, 2005).
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