IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

INTERNATIONAL UNION, SECURITY,
POLICE, AND FIRE PROFESSIONALS
OF AMERICA (SPFPA),

Plaintiff,
CIVIL ACTION
V.
No. 04-2239-KHV
UNITED GOVERNMENT SECURITY
OFFICERS OF AMERICA
INTERNATIONAL UNION, et al.,

Defendants.
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MEMORANDUM AND ORDER

Internationad Union, Security, Police and Fire Professonds of America brings suit against the
United Government Security Officers of Americalnternationa Union, Gary Evans and AlvinAyers, dleging
breach of fiduciary obligation under 29 U.S.C. § 501 (Count 1), breach of fiduciary duty (Count 2),
conversion(Count 3), breach of contract under 29 U.S.C. § 185 (Count 4), breach of contract under state
law (Count 5) and third party interference with a contractua relaionship (Count 6). This matter comes

before the Court on Defendants Motion To Dismiss (Doc. #13) filed October 29, 2004. For reasons

stated below, the Court sustains in part and denies in part defendants motion.

Factual Background

Haintiff’s complaint aleges the following facts
Internationd Union, Security, Police and Fire Professonals of America (“SPFPA”) and its
Loca 252 served as the collective bargaining agent for employees who worked for Wolf Creek Nuclear

Operating Corporation, Inc. a the Wolf Creek Nuclear Plant in Burlington, Kansas. On May 20, 2003,




theNational L abor ReaionsBoard conducted an € ectioninwhichemployees sel ected United Government
Security Officers of America, Internationd Union (*UGSOA”) — rather than plaintiff — to represent them.
In accordance with plaintiff’s congtitution and bylaws, SPFPA Local 252 later dissolved.

The SPFPA condtitution provides that upon dissolution, dl funds and property of the locd revert
toplaintiff. Plaintiff directed Gary Evans and Alvin Ayers, former officers of SPFPA Loca 252, to return
al funds and property within their control. UGSOA directed, advised and encouraged Evans and Ayers
to retain possession of the property, and they did so. UGSOA theresfter took possession of al funds and
property of the former Loca 252. Furthermore, plaintiff has not received copies of annua audits of
Local 252, and therefore it has been unable to conduct audits for periods before May 20, 2003.

Fantiff filed its complant on May 26, 2004. Asnoted, it dleges two federa dams breach of
fiduciary obligation under 29 U.S.C. 8§ 501 (Count 1) and breach of contract under 29 U.S.C. § 185
(Count 4). 1t dso brings four state law clams. breach of fiduciary duty (Count 2), conversion (Count 3),
breach of contract (Count 5) and third party interference with a contractua relationship (Count 6).

Defendants assert that Count 1 does not Sate a claim on which relief can be granted because the
union lacks standing to bring suit under 29 U.S.C. § 501. Defendants assert that Count 4 does not state
a clam as to Evans and Ayers because individuas cannot be held lidble under 29 U.S.C. § 185.
Defendantsargue that Counts 2, 3, 5 and 6 do not state adam because federal laws preempt the state law
under which plaintiff purports to sue. Findly, defendants assert that this Court lacks subject matter
juridictionover Counts2, 3, 5 and 6 because plaintiff did not invoke jurisdiction under the proper statute.

Standards For M otions To Dismiss Under Rule 12(b)(1)

The Court may only exercise jurisdiction when specificaly authorized to do so, see Castaneda v.




INS, 23 F.3d 1576, 1580 (10th Cir. 1994), and mugt “dismiss the cause a any stage of the proceedingin

which it becomes apparent that jurisdiction is lacking.” Scheideman v. Shawnee County Bd. of County

Comm'rs, 895 F. Supp. 279, 280 (D. Kan. 1995) (diting Basso v. Utah Power & Light Co., 495 F.2d

906, 909 (10th Cir. 1974)); Fed. R. Civ. P. 12(h)(3). Paintiff sustains the burden of showing that
jurisdiction is proper, seeid., and he must demondtrate that the case should not be dismissed. See Jensen
v. Johnson County Y outh Basebdl League, 838 F. Supp. 1437, 1439-40 (D. Kan. 1993).

Rule 12(b)(1) motions to dismiss for lack of subject matter jurisdiction generdly take two forms:
facid attacks on the complaint or factud attacks on the accurecy of the alegationsin the complaint. See

Hoalt v. United States, 46 F.3d 1000, 1002-03 (10th Cir. 1995). Defendant’s motion to dismiss Counts

2, 3, 5 and 6 fdlswithin the former category because the Court need not consider evidence outside the
complant.

Standards For M otions To Dismiss Under Rule 12(b)(6)

A Rule 12(b)(6) motionshould not be granted unless*“it appears beyond doubt that the plaintiff can

prove no set of factsin support of his dam which would entitle him to rdlief.” GFEE Corp. v. Associated

Wholesale Grocers, Inc., 130 F.3d 1381, 1384 (10th Cir. 1997) (quoting Conley v. Gibson, 355 U.S. 41,

45-46 (1957)). The Court accepts dl well-pleaded factual dlegationsin the complaint as true and draws
al reasonable inferences from those facts in favor of plantiff. See Shaw v. Vadez, 819 F.2d 965, 968
(10th Cir. 1987). In reviewing the sufficiency of plantiff’ s complant, the issue is not whether plaintiff will

prevail, but whether plantiff is entitled to offer evidence to support its clams. See Scheuer v. Rhodes, 416

U.S. 232, 236 (1974). Although plaintiff need not precisdy state each dement of its claims; it must plead

minimal factua alegations on those materid eements that must beproved. See Hdl v. Bdlmon, 935 F.2d




1106, 1110 (10th Cir. 1991).
Analysis
l. Failure To State A Claim

A. Breach Of Fiduciary Obligation Under 29 U.S.C. § 501(b) (Count 1)

Count 1 dleges that Evans and Ayers breached fiduciary obligationsto SPFPA by ddivering its
property to UGSOA. Defendants seek dismissd, first arguing that 29 U.S.C. 8§ 501(b) does not authorize
unions to bring suit and that plantiff therefore lacks standing to sue. Plaintiff responds that the statute does
not limit aunion’sright to sue, and that it in fact implies that alabor organization can bring suit.

Section 501(b) of the Labor-Management Reporting and Disclosure Act of 1959 (“LMRDA”)
provides that “any member of [a labor organization” may file suit in federal district court to seek
appropriaterdief, for the bendfit of the labor organization, for the violation of duties declared in 29 U.S.C.
8501(a). Specifically, Section 501(b) providesin part asfollows:

When any officer, agent, shop steward, or representative of any labor organization is

adleged to have violated the duties declared in subsection (&) and the |abor organizationor

its governing board or officers refuse or fal to sue or recover damages or secure an

accounting or other appropriate relief within areasonable time after being requested to do

so by any member of the labor organization, such member may sue such officer, agent,

shop steward, or representative in any digtrict court of the United States or in any State

court of competent jurisdiction to recover damages or secure an accounting or other

appropriate relief for the benefit of the labor organization. No such proceeding shal be

brought except upon leave of the court obtained upon verified goplication and for good

cause shown, which application may be made ex parte.

Courts have disagreed whether unions may bring suit under Section501(b), and the Tenth Circuit
hasnot addressed theissue. The Ninth Circuit has concluded that the plain language of the statute does not

permit aunionto bring suit under Section501(b) and that district courts lack subject matter jurisdictionover




suchsuits. Bldg. Materia & Dump Truck Drivers, Local 420 v. Traweek, 867 F.2d 500, 506-07 (Sth Cir.

1989). Incontrast, the Eleventh Circuit hasheld that a union cause of action can be implied under Section
501(b) even though the plain language of the statute does not grant aright of action to maintain such a uit.

Int’l Unionof Elec., Electricd, Sdaried, Mach. & Furniture Workers, AFL-CIO v. Statham, 97 F.3d 1416

(12th Cir. 1996). The Supreme Court hasrecognized the conflict but hasnot resolved it. Guidry v. Sheet

Meta Workers Nat’'| Penson Fund, 493 U.S. 365, 375 n.16 (1990).

Numerous district courts have held that a union may not bring suit under Section501(b). See, eq.,

Locd 15 of Int'| Bhd. of Elec. Workers v. O'Rellly, No. 02 C 6464, 2003 WL 29896 (N.D. IlI. Jan. 2,

2003) (if Congress had wanted to give unions same rights of actionas unionmembersunder statute, it could
have given them such rights); Dunlop-McCullen v. Pascarella, No. 97C1V.0195 (PKL)(DFE), 2002 WL

31521012 (S.D.N.Y. Nov. 13, 2002) (no right of actionfor union); Local 1150 of Int'| Bhd. of Teamdters

v. Santamaria, 162 F. Supp.2d 68 (D. Conn. 2001) (legidative history of 29 U.S.C. § 501 shows no

congressond intent to provide federd remedy for unions); United Trans. Union v. Bottdico, 120 F.
Supp.2d 407 (S.D.N.Y. 2000) (legidative history provides no strong indicia to overcome presumptionthat

Congress did not intend to provide remedy to unions); Int’l Longshoremen’'s Ass n, AFL-CIO v. Spesr,

995 F. Supp. 564 (E.D. Pa. 1998) (unions have adequate remedies under state law). But see Int'l

Longshoremen's Assn, S.S. Clerks Loca 1624, AFL-CIO, & Int'| Longshoremen's Ass n, Container

Maint. Refrigeration Repair EmployeesLoca 1970, AFL-CIO V. Va Int'| Terminds, Inc., 914 F. Supp.

1335 (E.D. Va 1996) (congressiond intent to provide right of action inferred from statutory language);

Operative Plagterers & Cement Masons Int'l Assoc. of the United States & Can. v. Benjamin, 776

F. Supp. 1360 (N.D. Ind. 1991) (29 U.S.C. § 501(a) creates cause of action sufficient to confer




jurisdiction under 28 U.S.C. § 1337).
After reviewing the parties briefs and exiging case law, the Court agrees that the union has no

cause of action under 29 U.S.C. § 501. For reasons stated in Spear, 995 F. Supp. at 564, Santamaria,

162 F. Supp.2d at 68, and Bottdico, 120 F. Supp.2d at 407, the Court findsthat plaintiff cannot bring suit
under 29 U.S.C. 8 501. It therefore sustains defendants motion to dismiss Count 1 of the complaint.

To cureany lack of standing in Count 1, plaintiff seeks leave to add anindividud unionmember as
aplantff. Under Fed. R. Civ. P. 15(a), leaveto amend shdl befredy given when justice so requires, unless

the amendment would befutile. See Drakev. City of Fort Cadllins, 927 F.2d 1156, 1163 (10th Cir. 1991).

If plaintiff seeks leave to amend, however, it must file a separate motion for leave to do so in compliance
with D. Kan. Rule 15.1. Any motion and proposed complaint shdl dlege satisfaction of the prerequisites
to suit by anindividud unionmember, induding the requirement in Section 501(b) that the member hasfirst
made demand on the union to sue and the union refused.

B. Breach Of Contract Under 29 U.S.C. § 185(a) (Count 4)!

Count 4 dleges that Evans and Ayers breached contractua obligations under the SPFPA
conditutionand bylaws. Defendantsarguethat Evansand Ayersarenot individualy liableunder 29 U.S.C.
8 185(a) and that this clam must be dismissed. Section 185(a) provides as follows:

Suitsfor violaionof contracts between an employer and alabor organizationrepresenting

employeesin an indudtry affecting commerce as defined in this Act, or between any such

labor organizations, may be brought in any district court of the United States having
jurisdiction of the parties, without respect to the amount in controversy or without regard

! 29 U.S.C. § 185 isoften referred to as Section 301 of the Labor Management Relations
Act (“LMRA™), or smply Section 301. To avoid confusion, the Court will refer to the statute using the full
cite or as Section 185.




to the citizenship of the parties.

In Complete Auto Trangit, Inc. v. Reis, 451 U.S. 401, 416 (1981), the Supreme Court held that Section

185 does not permit damage actions againgt individuas for violation of collective bargaining agreements.
After reviewing the statute’ s legidative higtory, the Court found that Congress meant to exclude individua
unionmembersfromdamageslidhility. 1d. The Court expressy declined to decide whether injunctiverelief
can be sought againg individuds. 1d. at 416 n.17. Circuit courts have concluded that suits for equitable

relief can be brought againg individuds. See Statham, 97 F.3d at 1422; Sheav. McCarthy, 953 F.2d 29,

32 (2d Cir. 1992). The Second Circuit reasoned that “[t]he interests of accountability, consistency,
conformity and stability . . . will be served if unionaoffidas who violate obligations thus assumed are subject
to suit under [Section 185] by other members whose interests are adversdly affected.” 1d. The Court
agrees, and adopts the reasoning in these cases.

Faintiff seeks various types of rdief, including return of physicd property, rembursement of fines
and pendties, accounting of expenditures, release of funds not spent, exemplary and punitive damages,
attorney fees and costs and interest. See Complaint (Doc. #1) filed May 26, 2004. Paintiff has not
identified which relief specificaly corresponds to Count 4. Defendants argue that Count 4 should be
dismissed because plaintiff seeks money damages asits primary remedy and plaintiff’ s request to recover
other property istied to its attempts to recoup money. Plaintiff characterizesitsrequest for the returnof its
property, induding funds, as an equitable clam. The parties have not fully briefed the issue whether the
separate requests for relief arelegal or equitable, and the Court declinesto specificaly characterize each
of plantiff’s requests & thistime. To the extent that plaintiff seeks equitable relief, however, defendants

motion to dismissis denied.




C. State Breach Of Fiduciary Duty And Conversion Claims (Counts 2 and 3)

Count 2 aleges that Evans and Ayers breached fiduciary obligations under state law. Count 3
dlegesthat Evans, Ayers and UGSOA areliable under state law for conversion of property. Defendants
argue that Congress intended to fully occupy the fidd of regulation with respect to the duties of union
officers and that plantiff’s state law dams for breach of fiduciary duty and converson are therefore
preempted by 29 U.S.C. §501(a) and (b). Plaintiff maintainsthat 29 U.S.C. § 523 contradicts defendants
argument.

Section501(a) provides that “ officers, agents, shop stewards, and other representatives of alabor
organization occupy pogtions of trust in reation to such organization and its members as a group.” It
itemizes the fiduciary responghilities of union officers, as follows (1) to hold union money and property
soldy for the bendfit of the organization and its members; (2) to manage, invest, and expend the same in
accordance with the union congtitution, bylaws and any resolutions thereunder; (3) to refrain from dedling
with the union as an adverse party or on behdf of anadverse party in any matter connected with the union
officer sduties; (4) to refran from holding or acquiring any pecuniary or persond interest which conflicts
with the interests of the union; and (5) to account to the union for any profit recelved by the officer in
whatever capacity in connectionwithtransactions conducted by him or under his direction on behdf of the
organizetion. 1d.

In 29 U.S.C. § 523(a), Congressincluded a“catchal” anti-preemption provision which provides
asfollows

Except as expliatly provided to the contrary, nothing in this Act shdl reduce or limit the

respongibilitiesof . . . any officer . . . under any other Federal law or under the lawsof any
State, and except as explictly provided to the contrary, nothing in this Act shdl take away




any right or bar any remedy to which members of a labor organization are entitied under
such other Federa law or law of any State.

Federal law preempts state law when the federal statute expresdy preempts state law, when
Congress intended to occupy the entire fidd or when state law conflicts with federd law. See Brown v.

Hotel & Rest. Employees& Bartendersint’| Unionl ocal 54, 468 U.S. 491, 500-01 (1984). Defendants

argue that the comprehensive nature of the fiduciary duties set forth in Section 501(a) indicates a
congressiond intent to occupy the entire field in this area of law.

The plainlanguage of the statute reved's no express preemption of state law. |f anything, it compels
aconcluson that Congress did not intend to preempt state law remedies. Defendants cite no authority,
legidative history or case law which shows congressond intent to occupy the field, and offer only their own
conclusory interpretationand argument. The Court’ sresearch revealsno caseinwhich acourt hasheld that
29 U.S.C. 8§ 501(a) preempts a party’s dam for breach of fiduciary duty or conversion. The Court
therefore finds that 29 U.S.C. § 501(a) does not preempt plaintiff’s state law clams under Counts 2 and
3 of the complaint.?

D. State Breach Of Contract And Third-Party Interference Claims (Counts 5 and 6)

Count 5 dleges that Evans and Ayers breached contractua obligations set forth in the union
congtitutionwhenthey did not release to plaintiff the property and fundsof Local 252. Count 6 alegesthat

UGSOA unlanfully interfered withthe contractua and fiduciary relationship between SPFPA and itsunion

2 Defendants adso argue that plantiff cannot establish a prima facie case of conversion
because defendants have no ownership, control or possessionofthe fundsat issue. Plaintiff seeks property
(books and records) which defendants alegedly do own, control or possess, and defendants argument
is therefore not persuasive.




members by ddiberately indudng Evans and Ayerstoretainthe property inbreach of plantiff’ scondtitution.
Fantiff brings both counts under the commonlaw of the State of Kansas. Defendantsarguethat 29 U.S.C.
8 185(a) preempts state common law claims because it requires that federd courts fashion a policy of

nationd labor lawsusng federal substantive law. See Allis-Chalmers Corp. v. Lueck, 471 U.S. 202, 209

(1985).
Section 185(a) authorizes suits “between an employer and a labor organization representing
employees in an indudtry . . ., or between any such labor organizations.” 1t dso authorize suits between

unionmembersand thar internationa unions. See Woodddl v. Int’| Bhd. of Elec. Workers, Loca 71, 502

U.S. 93 (1991) (violation of union congtitution constitutes violation of contract between two unions).®
Section185(a) compels courtsto fashion federd substantive law based on policy of nationd labor lawsto

govern such suits. See Textile Workers v. Lincoln Mills, 353 U.S. 448, 456-57 (1957). In enacting

Section185(a), Congressintended doctrines of federal [abor law uniformly to prevail over inconsstent local

rules. TeamgtersLoca 174 v. Lucas Flour Co., 369 U.S. 95, 104 (1962). Therefore, “when resolution

of a gate-law dam is substantialy dependent upon andysis of the terms of an agreement made between
the parties in a labor contract, that dam mug ether be treated as a[29 U.S.C. § 185] clam . . . or

dismissed as pre-empted by federal labor-contract law.”  AllisChdmers, 471 U.S. at 220. Counts5 and

3 Since Wooddell, the Second and Eleventh Circuits have held that Section185(a) applies
to suitsagaing unionofficas for violationof a union conditution. See Statham, 97 F.3d at 1416 (Section
185(a) extendsto dams againg individud officers when internationd union brings suit for breach of union
condtitution); Shea, 953 F.2d at 29 (Section 185(a) authorizes sLit againg unionofficas who violate union
congtitution); see also Korzen v. Loca Union 705, Int’'l Bhd. of Teamders, 75 F.3d 285, 288 (7th Cir.
1996) (violationof internationa unioncongtitutionfals within scope of Section 185(a), while breach of local
congtitution does not).
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6 are expressly based only on state common law, so the Court does not treat them as Section 185(a)
clams. The soleissue iswhether, as gate law claims, they must be dismissed on grounds of preemption.

Haintiff arguesthat Count 5, itsstate law damfor breach of contract, does not require analysis of
the terms of the union condtitution and that it therefore is not preempted. Section 185 preempts State law
when the Court must consult and interpret the contract at issue to resolve the issues before it. See Lindle

v. Norge Div. of Magic Chef, Inc., 486 U.S. 399, 413 (1988). Here, Count 5 cannot be andyzed without

looking to the terms of the condtitution. The Court thereforefindsthat federd law preempts plantiff’ sstate
law clam for breach of the union condtitution, and grants defendants motion to dismiss Count 5.
Defendants next argue that 29 U.S.C. § 185(a) preempts Count 6 — plantiff’ stortious interference
damagang UGSOA. Specificdly, defendants assert that plaintiff’ sreliance onits condtitutionand bylaws
requires andyss of a labor “contract” and thus is preempted. Count 6 aleges that UGSOA tortioudy
interfered withthe contract betweenplaintiff and itsunionmemberswhen UGSOA directed and encouraged
Evans and Ayersnot to return property to plantiff as required by the unionconditution. Plantiff arguesthat
no interpretation of the condtitution is required to resolve its tortious interference claim because the terms
are clear: upon dissolution of a former locdl, dl funds and property of the locd revert to plaintiff. The
Supreme Court, however, has hdd that 29 U.S.C. § 185 preempts state law cams when the clam is
“inextricably intertwined withconsiderationof theterms of the. . . contract.” AllisChamers, 471 U.S. at

213. In United Mine Workers of Am., Int'l Unionv. RAG Am. Cod Co., 392 F.3d 1233, 2004 WL

3017256 (10th Cir. Dec. 30, 2004), the Tenth Circuit examined whether Section 185 preemptsastate law
dam for tortious interference. In that case, Amax Coa and United Mine Workers signed a collective

bargaining agreement which provided that if Amax Cod sold any operation covered by the agreement, it

11




would include terms s that the purchaser would assume Amax Coal’s duties. Amax Coa subsequently
sold a plant without induding such terms. The new owner, Cyprus Plateau, did not recal former Amax
Coa workerswhen it re-opened the plant. United Mine Workersfiled suit against Amax Cod for breach
of contract and againgt Cyprus Plateau for tortious interference. The Tenth Circuit found that “[t]he rights
and dutiesundergirding the union’ s tortious interference clam exist only because they are contained in the
[collective bargaining agreement]. Without reference to, and interpretation of the agreement, it would be
impossible to determine the merits of the union’s tortious interference claim.” 1d. The Tenth Circuit
therefore concluded that the tortious interference clam was preempted and that defendant was entitled to
judgment as ametter of law.

To determine whether plaintiff’ sstate tort damisintertwined withthe contract, the Court must look

to the eements of the state tort. See Steinbachv. DillonCo., Inc., 253 F.3d 538, 540-42 (10th Cir. 2001).

Under Kansaslaw, plantiff mugt plead five dements to Sate a clam for tortious interference with contract:
“(1) the contract; (2) the wrongdoer’s knowledge thereof; (3) his or her intentiona procurement of its

breach; (4) the absence of judtification; and (5) damagesresulting therefrom.” Carsonv. LynchMultimedia

Corp., 123 F. Supp.2d 1254, 1262 (D. Kan. 2000). To determine whether UGSOA tortioudy interfered
with the union contract, the Court must first determine whether that contract was breached. The tortious
interference clam cannot stland independently from the contract — the alegation that UGSOA induced or
encouraged Evans and Ayersnot to returnfundsand property to plaintiff isinexplicably intertwined withthe
terms of the condtitution. For thisreason, the Court concludesthat 29 U.S.C. 8§ 185(a) preempts plaintiff’s
date law claim for tortious interference. The Court sustains defendants’ motion to dismiss Count 6 of the
complant.
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Perhaps anticipating this ruling, plantiff seeks leave to amend to bringitstortious interferencedam

under 29 U.S.C. § 185(a). Plaintiff cites Cisnerosv. ABC Rail Corp., 217 F.3d 1299 (10th Cir. 2000),

for its pogtion that a tortious interference clam may be brought as afederd action. Plaintiff’s rdiance on

Cisneras, however, ismisplaced. In Cisneros, the Tenth Circuit found that plaintiff’s breach of contract

dam againg his employer could be brought under 29 U.S.C. § 185(a). In United Food & Commercid

Workers Union, Loca No. 1564 v. Qudity Plus Stores, Inc., 961 F.2d 904 (10th Cir. 1992), which is

more precisely on point, the Tenth Circuit examined whether 29 U.S.C. 8§ 185 conferred subject matter
jurisdictionover alabor union’ stortious interference daim againgt a non-sgnatory to acollective bargaining
agreement. It answered thisquestion in the negative, holding that Section 185 did not confer subject matter
jurisdiction because no agreement existed between the parties to the action. Here, asin United Food, no
contract exists between plantiff and defendant UGSOA, and plaintiff’ s proposed amendment would be
futile
. Subject Matter Jurisdiction Over State Law Claims

In addition to 29 U.S.C. § 501(b) and 29 U.S.C. § 185(a), plaintiff aleges that jurisdiction is
proper under 28 U.S.C. § 1337. Defendants argue that plaintiff’ sstate law claims (Counts 2, 3, 5 and 6)
must be dismissed for lack of subject matter jurisdiction because plaintiff has not asserted itsdams under
any statute which confers jurisdiction.

Under 28 U.S.C. § 1337, the Court has origind jurisdiction “of any dvil action or proceeding
aisgng under any Acts of Congress regulating commerce or protecting trade and commerce against
restraints and monopolies” Defendants argue that plaintiff’ s dams have nothing to do with the regulation

of commerce or protecting trade and commerce against restraints and monopolies and thusjurisdiction is

13




not proper. Plaintiff does not disagree.

Defendants further argue that jurisdiction over state law daims fdls under 28 U.S.C. § 1332
(divergity jurisdiction) or 28 U.S.C. § 1367 (supplementd jurisdiction), which plantiff has not invoked.
Defendants argue that plaintiff cannot assert diversity jurisdiction because the amount in controversy does
not exceed $75,000.00. Plaintiff does not rebut this argument. Asto defendants argument that plaintiff
has not invoked supplementd jurisdiction under Section 1367, plaintiff seeks leave to amend itscomplaint
to expresdy do so.

Once federal question jurisdiction exigts, the Court maintains discretion to exercise supplementa
juridiction over gate law dlams deriving fromacommonnudeus of facts, even where the complaint does

not assart supplementd jurisdiction. See United Int’| Holdings, Inc. v. Wharf (Holdings) Ltd., 210 F.3d

1207, 1220 (10th Cir. 2000). The statedamsinthis case formpart of the same case or controversy, and
the Court therefore exercises supplementd jurisdiction and treats plantiff's state law dams as properly

brought under 28 U.S.C. § 1367. Amendment of the complaint is not necessary.

14




IT IS THEREFORE ORDERED that Defendants Motion To Dismiss (Doc. #13) filed

October 29, 2004 be and hereby is OVERRULED, to the extent that Count 4 seeks equitable relief for
breach of contract by Evans and Ayers under 29 U.S.C. § 185(a). Defendants motion is adso
OVERRULED asto plantiff’s clamsfor breach of fiduciary duty (Count 2) and conversion (Count 3)
under state law. Asto Counts 1, 5 and 6, and those parts of Count 4 which seek damages, defendants
motion is SUSTAINED.
Dated this 20th day of January, 2005, at Kansas City, Kansas.
§ Kathryn H. Vrétil

Kathryn H. Vratil
United States Digtrict Court
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