IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

YUVONNE M. PENDELTON,
Plaintiff, CIVIL ACTION
V.
No. 04-2206-KHV
THE UNIVERSITY OF KANSAS
MEDICAL CENTER,

Defendant.
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MEMORANDUM AND ORDER

Y uvonne M. Penddton brings suit againg the Universty of Kansas Medical Center (“KUMC”)
for race discrimination and congtructive discharge in violation of Title V11 of the Civil Rights Act of 1964,
42 U.S.C. 8 2000e et seq. Plaintiff alegesthat defendant discriminated againgt her based on race when
it denied her job traningwhichultimatdy resulted inunsatisfactory performance evauations. Rlantiff dams
that after two such evauetions, she was forced to retire. The matter is before the Court on defendant’s

MoationFor Summary Judgment (Doc. #29) filed November 1, 2005. For reasons stated below, the Court

ustains defendant’ s motion.

Summary Judgment Standards

Summary judgment is appropriate if the pleadings, depositions, answers to interrogatories, and

admissons onfile, together withthe affidavits, if any, show no genuine issue asto any materid fact and that

the moving party is entitled to ajudgment as a matter of law. Fed. R. Civ. P. 56(c); accord Anderson v.

Liberty Lobby, Inc., 477 U.S. 242, 247 (1986); Vitkusv. Begtrice Co., 11 F.3d 1535, 1538-39 (10th

Cir. 1993). A factud disputeis“materid” only if it “might affect the outcome of the suit under the governing




law.” Anderson, 477 U.S. a 248. A “genuine’ factud dispute requires more than a mere scintilla of
evidence. |d. at 252.
The moving party bears the initid burden of showing the absence of any genuine issue of materid

fact. See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Hicksv. City of Watonga, Okla., 942

F.2d 737, 743 (10th Cir. 1991). Once the moving party mests its burden, the burden shifts to the
nonmoving party to demonstrate that genuine issues remain for tria “as to those dispostive matters for

which it carries the burden of proof.” Applied GeneticsInt'l, Inc. v. Firgt Affiliated Secs., Inc., 912 F.2d

1238, 1241 (10th Cir. 1990); see aso Matsushita Elec. Indus. Co. v. ZenithRadio Corp., 475 U.S. 574,

586-87 (1986); Bacchus Indus., Inc. v. Arvin Indus., Inc., 939 F.2d 887, 891 (10th Cir. 1991). The

nonmoving party may not rest on his pleadings but mugt set forth spedfic facts. Applied Genetics, 912

F.2d at 1241.

The Court must view the record inalight mogt favorable to the party opposing summary judgment.

See Deepwater Invs., Ltd. v. Jackson Hole Ski Corp., 938 F.2d 1105, 1110 (10th Cir. 1991). Summary
judgment may be granted if the nonmoving party’s evidence is merely colorable or is not significantly
probative. See Anderson, 477 U.S. at 250-51. “Inaresponseto amotion for summary judgment, aparty
cannot rest on ignorance of facts, on speculation, or onsuspicion, and may not escape summary judgment

in the mere hope that something will turn up at trid.” Conaway v. Smith, 853 F.2d 789, 794 (10th Cir.

1988). Essentidly, the inquiry is “whether the evidence presents a sufficient disagreement to require
submisson to a jury or whether it is so one-sided that one party mus prevail as a matter of law.”
Anderson, 477 U.S. at 251-52.

Factual Backaround
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The following facts are ether undisputed or, where disputed, construed in the light most favorable
to plaintiff.

FromMay of 1984 until August of 1998, defendant employed plaintiff as anurang unit derk inthe
Univergty hospitd. 1n 1998, the Kansas legidature separated the hospital from the university and crested
the Univergaty of Kansas Hospital Authority. Classified civil service employees at the hospitd, such as
plantiff, had the choice of staying in thair postions (and leaving the classfied service) or being transferred
to an available civil sarvice pogtionwithinthe University. On October 5, 1998, plaintiff transferred to an
Office Assgant 11l pogtion with defendant’s Office of the Registrar. Faintiff’s job duties included
preparing lettersand forms for the Registrar to Sgn or certify inresponse to requests from students, former
students, medicd residents, employers and other education ingditutions.

In September of 2001, defendant reclassfied plantiff’s postion as “ Adminigtrative Specidis.”
Some of plantiff’s new job responghilities differed from those of the Office Assgtant 111 pogtion. The
record does not reflect how the job responsiilities differed. Plaintiff received some training for added
duties, and she performed some additiond duties for which she had not been properly trained. Affidavit

of Y uvonne Penddton, Exhibit 1 to Hantiff’s Memorandum In Opposition To Defendant’s Motion For

Summary Judgment (“Plaintiff’s Opposition’) (Doc. #31) filed November 23, 2005. Hantiff damstha

she requested additiond training “ onnumerous occasons’ and the record reveals one detalled request on
April 29, 2002. The record contains no specific evidence of other traning requests. Despite plantiff’'s
requests, defendant denied her training for job duties in her new podtion. See Exhibit 2 to Rantiff's
Opposition (Doc. #31) at 27. Pantiff further explained, asfollows:

That was the area of enrollment. The screensthat | needed to use, the information on the
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screens that | needed to useto do verifications for Allied Hedlthnursng studentsthat | was
not familiar with. Most of the job duties that came with the new title was the training that
| was denied.

1d. Defendant provided such training to Stephanie McKaig, ayounger whiteemployee. Seeid. at 25, 29.

On December 27, 2001, plaintiff received adisciplinary report for sending a student’ s transcript
to another student. After determining that the mistake involved performance and not conduct, defendant
withdrew the report. OnMay 8, 2002, plaintiff’ ssupervisor, Anne Haherty, gave her a“ Priority Outcome,”
aform whichdefendant used to document performance problems and expectations. Flaherty attached an
e-mail which summarized her discussion with plaintiff.

| indicated to you from the time period of April 10- May 1. . . | had Sgned atota of 65
documents . . . for you. Of these 65 documents, there were a total of 16 errors. |
indicated to you that you were averaging 4.6 documents completed per day with an
accuracy rate of 75%.

We reviewed some of the errors made and found some themes:

1) Some errorswere due to mistakes made withM SWord (templates). Yvonne[sc] will
work with SaraHoneck next week to get additional practice on using word to type letters
[with] the god of reducing these types of errorsin the future. YuVonne indicated the
additiona practice would hdp her as she is more comfortable usng a typewriter. In
addition, she will work with Sara to create templates to meet the various verification
requests (i.e. one for MD veifications, one letter for MD verficiations [Sc] requiring
programstart and end datesas well as graduation dates, etc.). All outdated templateswill
be removed from Y uVonne' s computer.

2) YuVonne indicated she needed to make an increased effort to concentrate when
working to reduce errors. In addition, she needs to get in the habit of proofing her own
work upon completion.

3) YuVonneindicated she would talk withher teammates. . . about reducing distractions.
This might involve developing a systemto direct traffic to ateam member whenresearching
verification problems etc.

Based of [s¢] the number of errors since the last review period, we agreed that Anne
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would continue to proof YuVonne's work for the next month and we would look at
YuVonn€e's levd of accuracy around June 1. Anne will continue to proof al work
completed by YuVonne prior to sending out. All work competed by Y uVonne must have
Anne s origind sgnature.

In addition to accuracy, wetaked at our meeting that Y uVonne also needs to look at her
leve of productivity. Currently she is averging [Sc] 4.6 documents per day. YuVonne
indicated that she thinksis[sic] reasonable to be producing 8-10 documents. . . on adaily
basis.

Exhibit 5 to Memorandum In Support Of Defendant’s Motion For Summary Judgment (“Defendant’s

Memorandum”) (Doc. #30) filed November 2, 2005. Faherty and plaintiff signed and dated the bottom
of thee-mail. Haherty reviewed plaintiff’swork on adally bass. Shedid not review the work of amilarly
Situated employees.

On June 24, 2002, plantff received an unsatisfactory performance evauation — the first
unsatisfactory rating that she had received during her employment with defendant. The evauation stated
asfollows

On May 2™ we met to review YuVonne's work from the period of April 10 - May 1.
During thistime period, a total of 65 documents were sgned by Annewith atotd of 16
erors. ... During thistime period, YuVonne was averaging 4.6 documents completed
per day with an error rate of 25%. . .. Thetype of errorsinclude: incorrect enrollment
dates for both degree verifications and load [sic] deferments . . ., incorrect spelling of
names. . ., sections of formsincomplete. . ., and including incorrect documentation to a
verificationresulting inthe rel ease of confidentid informationto another student (if thiserror
had not been prevented by reviewer). * * *

L etter templates were set up for YuVonne by Sara Honeck on May 14. Sara provided
Y uvVonne with an ingruction sheet and offered traning to YuVonne. . . . YuVonne
indicated that other errors were the result of her being distracted, failing to proof her own
work, lack of concentration, and the need for new glasses. In addition, during our May 2"
meeting we reviewed the additiond training requests by YuVonne. ... We agreed that
it did not make sense to continue with additiond training and new duties until she
successfully mastered this priority outcome. Y uVonne has not been held responsible for
completing the new duties assgned (other thanorderingtranscripts) tothe Student Records
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Team as outlined in the April 29" training request.  YuVonne indicated she feds
comfortable with the transcript ordering process and did not fee Anne needed to review
thiswork.

During our May 2™ counsding session, a priority outcome was written to increase
YuVonne's level of productivity to an average of 8-10 documents per day (degree
verifications, certifications, and |oandeferments) with anaccuracy rateof 95%. ... These
levds of productivity and accuracy were edablished by YuVonne with Anne's
concurrence,

On June 10, we met to review YuVonne s work from the period of May 2-June 10.
During thistime period, Y uVonne completed atotal of 162 documents with an average of
6 documents per day. The error rate duringthistime period was 17% . . . . Errors made
during this period were cons stent withthe errors made during the April 10-May 1 period.
Theseerrorsincluded incorrect enrollment and graduation dates. . ., verifyinganincorrect
degreefresidency . . ., incomplete forms. . ., incorrectly spelled names.

Although YuVonn€e s error rate has decreased and productivity has increased, sheis not
a the levd tha she has sdf identified, and with which | concur, as an acceptable volume
of work and accuracy. | am very concerned that the mgjority of errorsin thework | have
been reviewing is work that has been part of her job duties for the past four years. 80%
of her previous job duties from her position description from the period of 1/5/98 to
9/14/01. . ., prior [to] the officereorganization, incdludethe duties| am currently checking.
These duties includethe verifying of M.D. degrees, residencies, and felowships. Although
Y uVonne hasthe most experience of anyone in the office reated to this type of work, she
has not provento be able to do thiswork successfully. In her current position description,
this type of verification work that she is currently doing only accounts for 30% of her
current job duties. . . .

Exhibit 6 to Defendant’s Memorandum (Doc. #30). Dr. Dorothy Knoll, Dean of Students, reviewed,

approved and signed the evaluation.

Maintiff appeded this evduation. On August 6, 2002, a three-member pane which plaintiff had
selected conducted a hearing and unanimoudy upheld the unsatisfactory rating. The pand acknowledged
that plantiff performed adequate work in many areas, but ultimatdy found that “the presented facts

supported the serious consequences of the errors involved” and endorsed the unsatisfactory evauation.




Exhibit 7 to Defendant’ s Memorandum (Doc. #30).

Under K.S.A. 8§ 75-2949d, a permanent employee in the classfied service may be dismissed,
demoted or suspended because of deficienciesinwork performance. Such action may be proposed only
after the employee has recelved two performance evdudions in the 180 calendar days immediately
preceding the effective date of the proposed dismissal, demotion or suspension. K.SA. 8 75-2949¢(b).
Two consecutive unsatisfactory evauations can result in a proposed dismissal, a proposed suspension
without pay, a proposed demotion, or no action at all.

In September of 2002, plantiff asked Flaherty what would happen if she recelved another
unsatisfactory performance evduation. Haherty replied, “I think you know what it means.” Affidavit of

Y uvonne Penddton, Exhibit 1 to Raintiff’s Oppodtion (Doc. #31) a 2. On October 8, 2002, Flaherty

advised plantiff that she would receive another unsatisfactory performance evauation. The written
evaduationstated that sincethe prior review, plantiff had completed 390 documentswith55 errors. Plantiff

averaged six documents per day withanerror rate of 14 per cent. Exhibit 8 to Defendant’ s Memorandum

(Doc. #30). Plantiff did not formaly receive the written evauation.

Although no one spedificdly told plantiff that defendant would terminate her employment if she
received a second unsatisfactory evauation, plaintiff believed that defendant would do so. After Flaherty
natified her about the pending review, plaintiff met with Dr. Knoll and asked whether the university had
other available postions to which she could be transferred. Dr. Knoll made a cdl and learned that the

univergty did not have any postions available. Plaintiff then asked Dr. Knoll for permission to retire and

! Thesefiguresdid not include errors on transcript orders because FHaherty did not beginto
review that work until July 11, 2002.
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for the second unsatisfactory performance evauationto be kept out of her personnd record. Dr. Knoll told
plantiff, “wewill just hold your unsatisfactory eva uationuntil after you decideif you' re going to get another

job or if you're going to retire.” Depogtion of Y uvonne Penddton, Exhibit 2 to Rantiff’s Memorandum

(Doc. #31) at 147. Based on this statement, plaintiff believed that defendant was going to terminate her
employment and on November 15, 2002, she retired. When she retired, defendant had not made any
decisons about how to deal with plaintiff’s performance difficulties and it did not place the second
evauation in plantiff’ s permanent personne record.

On May 15, 2003, plantff filed a charge of discrimination with the Kansas Human Rights
Commisson, dleging that defendant had engaged in five discriminatory acts: (1) a written reprimand in
January of 2002; (2) denid of training from January through November 15, 2002; (3) unsatisfactory
evauations in March, June and October of 2002;2 (4) close scrutiny of her work; and (5) involuntary
retirement. On May 10, 2004, plaintiff filed thislawsuit. Inthe pretrid order, plantiff assertsthefollowing:

Maintiff was denied the necessary training needed to perform her job at the University of

Kansas Medica Center, Office of the Registrar. Other white employees, holding the same

position and hired smultaneoudy or subsequently, were givensuch necessary training. As

a result, plaintiff received an unsatisfactory employment evauation. Plaintiff repeatedly

requested she be provided with the necessary additiond training. Her requestswere of no

aval. Plantiff was put on noticethat she would receive asecond unsatisfactory evauation.

Fedling she was sat up to fail, plaintiff was forced to retire.

Pretrid Order (Doc. #28) filed November 25, 2005.

Defendant arguesthat it is entitled to summary judgment because plantiff cannot establish a prima

2 The record hereis confusing. The pretria order and the parties factud contentionsinthe
summary judgment briefs do not contain any evidence from the Marchevauation. Plantiff filed acopy of
the March evauation with her complaint, but it reflects a“ satisfactory” rating.
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fadie case of discrimination. Specificaly, defendant contends that (1) plaintiff cannot show any adverse
employment action, (2) plaintiff’s decision to retire rendered moot the question whether she was qudified
for the position, and (3) no evidence shows that it treated plaintiff less favorably than non-minority
employees. Defendant next arguesthat if plaintiff has set out aprimafacie case, it had alegitimate busness
reason for its action and plaintiff has not shown that its reason is pretext for discrimination.
Analysis

Under Title V11, itis*anunlanful employment practicefor an employer . . . to discriminate againgt
any individud withrespect to [her] compensation, terms, conditions, or privileges of employment, because
of such individua’srace, color, religion, sex, or nationd origin.” 42 U.S.C. § 2000e-2(Q)(1). Disparate
trestment andyssis gpplied to daims dleging the employer smply treats some people lessfavorably than

others because of thar race, color, religion, sex or nationd origin. Int’| Bhd. of Teamgtersv. United States,

431 U.S. 324, 335n.15(1977). To prevail on her disparate treatment damunder Title VI, plantiff must
show that the discriminationcomplained of wasintentiond. In aTitle VII disparate treetment case, plantiff
hastheinitid burden to make a prima facie showing of race discrimination by defendant. See Nulf v. Int’l

Paper Co.,656 F.2d 553, 557 (10th Cir. 1981) (citing McDonndll DouglasCorp. v. Green, 411 U.S. 792,

802 (1973)). Raintiff stisfies this burdenby presenting a scenario that on its face suggests that defendant

morelikdy thannot discriminated against her. See Tex. Dep't of Cmity. Affairsv. Burdine, 450 U.S. 248,

253 (1981). The burden of establishing a prima facie case of disparate trestment is not onerous. 1d. If
plantff establishes a prima fade case, the burden shifts to defendant to articulate a “legitimate,
nondiscriminatory reason” for the questioned action.  See Nulf, 656 F.2d at 558. If defendant meetsthis

burden, plaintiff must show that its stated reason is a pretext for prohibited discrimination. See id.
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l. Digpar ate Treatment:

A. Prima Facie Case

As to each daim of disparate treatment, plantiff may make a prima fadie case by showing that
(1) she belongsto a protected class; (2) she suffered an adverse employment action; and (3) the adverse
employment actionoccurred under circumstanceswhichgiveriseto aninferenceof discrimination.> Ammon

v. Baron Auto. Group, 270 F. Supp.2d 1293, 1310 (D. Kan. 2003) (citing Hysten v. Burlington N. &

SantaFe Ry. Co., 296 F.3d 1177, 1181 (10th Cir. 2002)).

1. Adver se Employment Action
Defendant does not dispute the first dement —that plaintiff belongs to a protected class.
Defendant first argues that plaintiff cannot show that she suffered an adverse employment action. Asnoted
above, plantiff aleges that defendant violated Title VII by refusing to train her, which resulted in an
unsatisfactory employment eva uationand notice of asecond unsatisfactory evauation. See Pretrial Order
(Doc.#28) at 5. Defendant arguesthat plaintiff did receive additiond training, and that shewas not required
to performdutiesfor whichshe wasnot trained. Congtruing the facts in the light most favorable to plantiff,
however, plaintiff performed some duties for which defendant did not train her.
An adverse employment action congtitutes a 9gnificant change inemployment status, suchas hiring,
firing, faling to promote, reassgnment with sgnificantly different respongbilities or a decison causng a

sgnificant changeinbenefits. Burlingtonindus., Inc. v. Ellerthy 524 U.S. 742, 761 (1998); seedso Meners

3 Defendant contends that plaintiff must also show that she was qudified for the position.
Because this case does not involve more common claims of hiring, firing or promotion, the Court gpplies
dternative e ements of the prima facie case and does not reach defendant’ s argument on this el ement.
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v. Univ. of Kan., 359 F.3d 1222, 1230 (10th Cir. 2004). The Tenth Circuit liberdly defines adverse

employment action. See Sanchez v. Denver Pub. Schs,, 164 F.3d 527, 532 (10th Cir. 1998). Such

actions are not Imply limited to monetary lossesin the form of wages or benefits. 1d. Instead, the Tenth
Circuit gpplies a case-by-case gpproach, examining the unique factors relevant to the Stuation before it.
Id.

Under some circumstances, fallureto train may congtitutean adverse employment action. See, eq.,

Durkin v. City of Chicago, 341 F.3d 606 (7th Cir. 2003); Ryan v. Town of Schererville, Ind., No. 2:03-

CV-530, 2005 WL 1172614, at *21 (N.D. Ind. May 4, 2005) (falureto train adverse employment action

if employee denied training necessary for promotion). Contra Freeman v. Spencer Gifts, Inc., 333 F.

Supp.2d 1114, 1129 (D. Kan. 2004) (refusd to train not adverse job action); Shackdford v. Delaitte &

Touche, LLP, 190 F.3d 398, 407 (5th Cir. 1999) (summary judgment proper when denial of traning did
not affect employment status or benefits). Here, plaintiff asserts that the failure to train resulted in
unsatisfactory performance evauations.

Fantiff arguesthat her unsatisfactory performance evauations condtitute an adverse employment

action. Citing Medinav. Income Support Div., 413 F.3d 1131 (10th Cir. 2005), defendant concedes that

because two consecutive unsatisfactory evauations could affect the likelihood that it would terminate
plaintiff’s employment, “it is probably not unreasonable to speculatethat the Tenth Circuit might regard an

unsatifactory performance evduation. . . asan‘ adverseemployment action.”” Defendant’ s Memorandum

(Doc. #30) at 14. In Medina, the Tenth Circuit found that “[d]isciplinary proceedings, such as wamning

letters and reprimands, can congtitute an adverse employment action.” 413 F.3d at 1137. Defendant

arguesthat plaintiff did not timdy exhaust her remedies as to the June evduation, however, and that she
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never recelved the October evaluation.

Asnoted, defendant arguesthat plaintiff’ seva uationindune of 2002 was a discrete act whichcould
not form the basis for an actionable clam of discrimination because plaintiff did not fileaforma charge on
thisevent until after 300 days had passed. Under 42 U.S.C. § 2000e-5(¢)(1) and 12 U.S.C. § 1432(a),
plaintiff must exhaust administrative remedies with respect to eachdiscrete act of discriminationby filingan
EEOC charge within 180 days after the date on which the act occurred. Under 42 U.S.C. 8§ 2000e-
5(e)(1), anaggrieved personmug filean EEOC charge within 180 days after the dleged unlanvful act unless
the person “has initidly indtituted proceedings with a state or local agency with authority to grant or seek
relief fromsuchpractice.” 42 U.S.C. § 2000e-5(¢)(1). If astate or loca agency possessesjurisdiction to
grant or seek reief for the dleged unlavful employment practice, the EEOC will defer itsjurisdictionto thet
agency, and the complainant will be dlowed 300 daysto initiate his or her complaint withthat agency. 42

U.S.C. 88 2000e-5(c) and (e); 29 C.F.R. § 1601.70; see Mascheroni v. Bd. of Regents, 28 F.3d 1554,

1557 n.3 (10th Cir. 1994). Otherwise, the complainant has only 180 daysto file aforma EEOC charge.
Nat'| R.R. Passenger Corp. v. Morgan, 536 U.S. 101, 109(2002). ThisTitleVIl adminigrativeexhaustion
requirement runs separately fromthe date of each discrete act of discrimination. “A discreteretaiatory or
discriminatory act ‘occurred’ on the day that it * happened.” A party, therefore, must file a charge within
either 180 or 300 days of the date of the act or lose the ability to recover for it.” 1d. at 110. Thetime

period for filing acharge is subject to equitable doctrines such astolling or estoppdl. See id. (citing Zipes

v. Trans World Airlines Inc., 455 U.S. 385, 393 (1982) (timely charge of discriminationnot jurisdictiond
prerequisiteto federal suit, but like statuteof limitations is subject to waiver, estoppel and equitable tolling)).

Such doctrinesareto be gpplied sparingly. Id. at 110. Morganabrogates the continuing violation doctrine
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for dams of discriminationor retdiation, and replacesit with the rule that each discreteincident congtitutes

anunlavful employment practice for whichadminigrative remediesmugt be exhausted. Martinezv. Potter,

347 F.3d 1208, 1210 (10th Cir. 2003) (discrete acts such as termination, failure to promote, denia of
transfer or refusa to hire are easy to identify and congtitute separate unlawful employment practices).

Here, the evaluationsin June and October are discrete events. Plaintiff recaived thefirst evauation
onJune 24, 2002. Shefiled the KHRC discrimination charge on May 15, 2003 —some 335 days after she
received that evauation. Plaintiff did not timely file her daim with respect to the June evauation, and it
cannot form the basis for an actionable claim.

Defendant a so contendsthat the October evauation cannot congtitute adverse employment action
because it never used the evduation to dter terms or conditions of plaintiff’s employment. Defendant’s
agument raises the question whether a proposed unsatisfactory evaduation can condtitute an adverse
employment action when plantiff knows about the proposed evduation, and plaintiff retires before she
recavesit, and defendant never places the evaluation in plaintiff’s personnd file.

Defendant’ s position on thisissue iswithout merit. Both parties agree that defendant prepared the
potentidly termind evaduation and that plaintiff received notice of it. Haherty and Knoll went so far asto
sgnthe evduation. Haherty told plaintiff that she was going to receiveit. The fact that defendant did not
formdly ddliver it to plaintiff does not negate plaintiff’s primafacie case. Essentidly, plaintiff did receivean
unsatisfactory evaluation— shejust never received the written documentation. On thesefacts, the proposed
eva uation was an adverse employment action.

2. I nference Of Discrimination

Haintiff asserts that discrimination can be inferred because amilarly stuated non-minority
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employees received training which she did not receive. See English v. Colo. Dep't of Corrs,, 248 F.3d

1002, 1011 (10th Cir. 2001) (more favorable treatment of amilarly Stuated non-minority employee raises
inference of discrimination). To support thisalegation, plantiff offers her own affidavit, which does not st
forth oecific facts such asthe identity or race of amilarly Stuated employees, or how they received more
favorable trestment. In depogtion testimony, plaintiff soecificdly identifies Stephanie McKaig asawhite
employee who received training. Plaintiff cites no evidence that she is amilarly Stuated to McKaig,
however, and she does not establish what training McKaig received or how it differed from plaintiff’s
traning. Furthermore, plaintiff makes no alegations regarding the performance evauations of any amilarly
Stuated non-minority employees. Rule 56, Fed. R. Civ. P,, requires that plaintiff set forth specific facts
showing agenuineissue for trid. Onthisdement, plaintiff has only offered her own conclusory affidavit and
deposition testimony. Plaintiff has not set forth a prima facie case?

B. L egitimate Nondiscriminatory Reason

If plantiff established a prima fade case, the burden would shift to defendant to articulate a

legitimate, nondiscriminatory reason for its actions. See McDonnell Douglas Corp., 411 U.S. at 802.

Defendant has done so in this case. Defendant asserts that plaintiff recelved unsatisfactory performance
evauations due to her error rate and level of productivity. Defendant supportsthisargument with numerous

examples of documents on which plaintiff made errors. See, eg., Exhibit 8 to Defendant’s Memorandum

(Doc. #30). Defendant states that it did not further train plaintiff because it did not require her to perform

4 Pantiff also contends that defendant trested plaintiff differently by reprimanding her for
mailing atranscript to the wrong student’ saddress. Thisadlegationisnot contained withinthePretrial Order
(Doc. #28), and the Court does not congider it.
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any duties for which she was not trained and it focused on improving her error rate on the 30 per cent of
her job responghilitiesfor which it held her reponsible. Even if plaintiff had demondrated a primafacie
case, defendant has sustained its burden of articulating a legitimate, nondiscriminatory reason for its
trestment of plaintiff.

C. Pretext

Where defendant articulatesafaddly legitimatereason, the burden shiftsback to plaintiff to present
evidence that defendant’s proffered reason is pretextud, that is, “unworthy of bdief.” See Bausman v.

Interstate Brands Corp., 252 F.3d 1111, 1120 (10th Cir. 2001). Plaintiff can show pretext by pointing to

“such weaknesses, implaughilities, incongstencies, incoherencies, or contradictions in the employer’s
proffered legitimate reasons for its action that a reasonable fact finder could rationdly find them unworthy

of credence.” Morganv. Hilti, Inc., 108 F.3d 1319, 1323 (10thCir. 1997) (quotations omitted). A plaintiff

can further show pretext with evidence that (1) defendant’ s stated reasonfor the adverse action was faseg;
or (2) defendant acted contrary to itspolicy or practice whenmaking the adverse decison. See Kendrick

v. Penske Transp. Srvs., Inc., 220 F.3d 1220, 1230 (10th Cir. 2000). Evidence of pretext may aso be

shown by disturbing procedural irregularities. See Garrett v. Hewlett-Packard Co., 305 F.3d 1210, 1217

(10th Cir. 2002).

Defendant arguesthat the record contains no evidence fromwhichareasonablejury could conclude
that its stated reason for not providing adequate training or giving plantiff an unsatisfactory evduaion is
pretextua or unworthy of belief. Pantiff argues that she continued to improve in her work yet did not
succeed because she did not receive training and Flaherty continued to scrutinize her work. Thisargument

amply resssarts plaintiff’ s dlegations and fals wdl short of showing that defendant’ sreasons for its actions
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are pretextud. Evenif plantiff had set forth a primafacie case, she offers no evidence of pretext.
. Congtructive Discharge

A condructive discharge exists when an employer’s illegd discriminatory acts make working

conditions so difficult that areasonable personwould fed compelledto resgn. Garrett, 305 F.3d at 1221;

Phillipsv. Moore, 164 F. Supp.2d 1245, 1256 (D. Kan. 2001); Redpath v. City of Overland Park, 857

F. Supp. 1448, 1464 (D. Kan. 1994) (citing Derr v. Guf Gil Corp., 796 F.2d 340, 344 (10th Cir. 1986)).

The question is whether the employee had any other reasonable choice but to resgn in light of the

employer’s actions. Tranv. Trs. of State Calls,, 355 F.3d 1263, 1270-71 (10th Cir. 2004) (ctations

omitted).

Here, plantiff aleges that notice of the proposed second unsatisfactory performance evaduation
placed her in a pogtion where she felt compelled to retire before defendant terminated her employment.
Under K.S.A. 75-2949d and 2949¢e(b), a permanent employeeinthe classified service may be dismissed,
demoted or suspended because of deficient work performance after two unsati Sfactory evauations within
180 days. On the other hand, two consecutive unsatisfactory eva uations could aso result inno action dl.
Pretrid Order (Doc. #28) at 3. While plaintiff believed that defendant would terminate her employment,
she tedtified that terminationwas not the only optionand that they *could have worked it out.” Affidavit of

Y uvonne Penddton, Exhibit 1 to Plantiff’ sOpposition(Doc. #31) at 126. Paintiff decided to retire before

defendant made any decisonregarding her employment status based onthe October evduation. On these

facts, the Court cannot conclude that plaintiff had no choice but to retire. See Garrett, 205 F.3d at 1222

(defendant did not congtructively discharge employee who resigned before receiving compl ete detalls about

job transfer).
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ITISTHEREFORE ORDERED that defendant’ s Motion For Summary Judgment (Doc. #29)

filed November 1, 2005, be and hereby is SUSTAINED.
Dated this 11th day of January, 2006 at Kansas City, Kansas.
g Kahryn H. Vratil

Kathryn H. Vratil
United States Digtrict Judge
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