INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
DYLAN J. THENO,
Plaintiff,
V. Case No. 04-2195-JWL

TONGANOXIE UNIFIED SCHOOL
DISTRICT NO. 464, et al.,

Defendants.

MEMORANDUM AND ORDER

This case arises from student-on-student harassment of plantiff Dylan J Theno while
he was a junior high and high school sudent in defendant Tonganoxie Unified School Didrict
No. 464. The facts of this case are more thoroughly outlined in this court’'s prior
Memorandum and Order (doc. 91) in which the court denied the school digtrict’s motion for
summay judgment on plaintiff's clam that the school didrict violated Title 1X of the
Education Amendments Act of 1972 (Title IX), 20 U.S.C. 88 1681 e seq., by beng
deliberadly indifferent to the harassment. See generally Theno v. Tonganoxie Sch. Dist. No.
464, — F. Supp. 2d —, 2005 WL 1501425, at *1-*15 (D. Kan. June 24, 2005) (publication
forthcoming). This matter is presently before the court on the remaining aspect of defendant’s
Motion in Limine (Doc. 118) in which defendant seeks to exclude evidence of dleged
incidents of harassment of plantff which were not reported or known to teachers or

adminigrators of the defendant school digtrict. For the reasons explained below, the court will




grant this motion in part and deny it in part by giving a cautionary indruction that the jury may
condder this evidence only for the limited purpose of assessing plaintiff’s damages, if any.

This case is a Title IX sudent-on-student harassment dam governed by the principles
of Davis v. Monroe County Board of Education, 526 U.S. 629 (1999). An understanding of
ealier Supreme Court precedent governing Title 1X teacher-on-student harassment clams is
necessary to a proper resolution of the issue before the court. In Gebser v. Lago Vista
Independent School Didgtrict, 524 U.S. 274 (1998), the Supreme Court held that a school
digrict is lidble for damages under Title IX for teacher-on-student sexuad harassment only if
“an offidd of the school digrict who a a minimum has authority to inditute corrective
measures on the didrict's bendf has actuad notice of, and is deiberately indifferent to, the
teacher’s misconduct.” Id. at 277. The Court expressdy regected the concept of employer
lidbility based on respondeat superior and condructive notice principles which gpplies in Title
VIl sexud harassment clams. Id. a 288. The Court reasoned that a “centra purpose of
requiring notice of the violation ‘to the appropriate person’ and an opportunity for voluntary
compliance . . . is to avoid diverting education funding from beneficid uses where a recipient
was unaware of discrimination in its programs and is willing to ingditute prompt corrective
measures.” Id. a 289. The Court thus defined the deliberate indifference standard as “an
officd decison by the [school didrict] not to remedy the violation.” Id. a 290. In Gebser,
the Court pointed out that the only school official alleged to have had notice of the teacher's
misconduct was the high school principd. Id. a 291. The principd’s only notice, however,

was a report about ingppropriate comments being made in dass, which was “planly insufficient




to dert the principad to the posshbility that [the teacher] was involved in a sexud rdationship
with a sudent.” Id. Thus, without the necessary actud notice the school board could not be
held ligble for the teacher’ s misconduct in having a sexud relationship with a sudent.

Building on the Court’s reasoning in Gebser, in Davis the Supreme Court unequivocaly
imported the actual knowledge standard into Title IX student-on-student harassment cases. In
recounting the Court's holding in Gebser, the Court in Davis explaned that in Gebser the
Court “dedlined the invitation to impose ligdility under what amounted to a negligence
dandard--holding the didrict lidble for its falure to react to teacher-student harassment of
which it knew or should have known.” 526 U.S. a 642 (emphasis in original). The Court
concluded that funding recipients in sudent-on-student harassment cases

are properly held lidble in damages only where they are ddiberatdy indifferent

to sexud harassment, of which they have actual knowledge, that is so severe,

pervasve, and objectively offersive that it can be sad to deprive victims of

access to the educational opportunities or benefits provided by the schoal.
Id. at 650 (emphasis added).

It is clear from Gebser and Davis, then, that the school didrict in this case can be held
lidhle only for known acts of harassment. Accordingly, the court will exclude evidence of what
the court will refer to as “unknown” (meening unknown to appropriate offidds at the school)
incidents of harassment for the purpose of demondrating the school digtrict's deiberate
indifference to the harassment. Evidence of unknown incidents of harassment is irrelevant

because it is not probative of the school didrict's culpability in faling to prevent further

harassment of plantiff. See, e.g., Wills v. Brown University, 184 F.3d 20, 28 (1st Cir. 1999)




(afirming the didrict court’'s excluson of evidence that a university professor had harassed
two students other than the plaintiff because one had not reported the inddet to the university
before the date when the professor harassed the plaintiff and the other one had not reported the
incident to the university at dl).

Fantff nonetheless contends that this evidence is admissible to prove (1) the severity
and pervasveness of the harassment, and (2) the extent of plantiff's emotiond distress
damages. The court is unpersuaded by plaintiff's firg argument that the evidence is admissble
because it is rdevant to proving the severity and pervasiveness of the harassment. Centra to
the Supreme Court’s reasoning in Gebser and Davis was the principle that school digricts
should be hdd ligde only where they have actua notice of a Title IX violaion and are
urwilling to inditute corrective measures. In the context of student-on-student harassment,
a Title 1X violaion occurs only if the harassment is sufficiently severe and pervasive, and
consequently the school must have actua notice of harassment that is severe and pervasive in
order for the school to have the opportunity to inditute corrective measures. Otherwise,
lidhility could exig every time a school district had knowledge of some harassment but was
unaware that the harassment was severe and pervasve. This would be contrary to the Supreme
Court’s halding in Davis and would frustrate the purpose of dlowing funding recipients to have
the opportunity to voluntarily comply with Title [1X’s non-discrimination requirements.
Accordingly, evidence of unknown incidents of harassment is not reevant because the

goplicable legd standard does not cdl for the jury to evduate the severity and pervasveness




of the harassment in isolation, but rather to evauate the issue of whether the school district
had actual knowledge of harassment that was severe and pervasive.

The court will, however, dlow plantff to present this evidence for the limited purpose
of demondrating damages. As discussed previoudy, the Supreme Court’s holdings in Gebser
and Davis make clear that a Title IX funding recipient can be held liable for damages only to
the extent that the recipient has actua knowledge of and is ddiberatdly indifferent to the Title
IX vidaion. Therefore, plantiff is not entitted to recover damages from the school didrict
to the extent that he may have suffered from harassment that was unknown to appropriate
officds within the school. Nevertheless, plaintiff is entitted to recover damages for
harassment that he suffered after the school didrict was ddiberately indifferet to severe and
pervasve harassment of which it had actua knowledge. See, eg., Wills, 184 F.3d a 26 n.4
(affirming didrict court’'s ruling excluding evidence of post-harassment conduct for purposes
of proving liddlity but dlowing evidence of the plantiffs subsequent encounters with her
harasser to prove damages). After dl, it is this post-deiberate indifference harassment that
quintessentidly forms the bags for the school didtrict’s liability. But whether and at what
point in time the school didrict’s response to the harassment rose to the levd of condituting
ddiberate indifference is permeated with issues of tridble fact. Thus, the court will not
categoricaly exclude this evidence but believes that the most appropriate way to handle this
evidence is to dlow plantff to present the evidence but give a cautionary ingruction
indructing the jury as to the limited purpose for which it may consider evidence pertaining to

such unknown incidents of harassment.




Along those lines, the court is indined to gve a cautionary indruction to the following
effect:

In this case you heard evidence of incidents of harassment that the school
gther did not know about or with respect to which it is unclear whether the
school knew about. To the extent that you determine that acts of harassment
were unknown by appropriate school officids, you may not consder that
evidence for purposes of determining whether the school was ddiberatey
indifferent or whether the harassment was sufficiently severe and pervasive.
Rather, you may condder that evidence only for the limited purpose of
evduating the extent to which plantiff may have suffered damages. In other
words, you should not consider this evidence in determining whether the school
was ddiberady indifferent to severe and pervasve harassment of which it had
actud knowledge. If you should determine that the school was deliberatdy
indifferent to severe and pervasive harassment of which it had actua knowledge,
then you may condder later incidents of harassment that were unknown to the
school as evidence of the extent to which the plaintiff was damaged by the
school’ s ddliberate indifference to the harassment.

The court and the parties can discuss the precise contents of the cautionary instruction in
further detall during trid, but the above proposed ingruction will a least provide a convenient

garting point for the discusson.

IT IS THEREFORE ORDERED BY THE COURT that the remaning aspect of
defendant’s Motion in Limine (Doc. 118) is granted in part and denied in part. Spedficdly,
the court will give the jury a cautionary ingruction regarding the limited purpose for which the

jury may consider the evidence.

IT 1SSO ORDERED this 27th day of Jduly, 2005.




/9 John W. Lungstrum
John W. Lungstrum
United States Digtrict Judge




