IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

STEPHEN SPICER,

Plaintiff,
CIVIL ACTION
V.
No. 04-2184-KHV
NEW IMAGE INTERNATIONAL, INC., et al.,

Defendants.

NEW IMAGE INTERNATIONAL, INC.,

Third Party Plaintiff,
V.
ATRIUM, INC., and ASPEN GROUP, INC,,

Third Party Defendants.
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MEMORANDUM AND ORDER

Stephen Spicer brings suit against New Image Internationd, Inc. (“New Image’), Liquidity
Internationa, Inc., Atrium, Inc., Aspen Group, Inc., PhillipsDRTV, LLC (“Phillips’), Ron Frederic and
Jm Sommers, dleging negligence, trict ligaility, breach of express and implied warranties, fraudulent
misrepresentation, negligent misrepresentation and violation of the Kansas Consumer Protection Act,

K.S.A 8§ 50-623 et seq. This matter comes before the Court on Defendant Jm Sommers Motion To

Digmiss (Doc. #152) filed March 10, 2006; Separate Defendant Phillips DRTV, LLC's Motion To

Digmiss (Doc. #156) filed March 15, 2006; and Defendant Ron Frederic’'s Motion To Dismiss

(Doc. #161) filed March 20 2006. For reasons set forth below, the Court sustains the motions.




Legal Standards

The standard which governs a motion to dismiss for lack of persond jurisdiction under
Rule 12(b)(2), Fed. R. Civ. P, is well established. Plaintiff bears the burden of establishing persond
jurisdiction over defendant. Before trid, however, when a motion to dismiss for lack of jurisdiction is
decided on the bads of afidavits and other written materids, plantiff need only make a prima fecie
showing. Thedlegationsin the complaint must be taken as true to the extent they are uncontroverted by

defendant’ s affidavits. Intercon, Inc. v. Bell Atl. Internet Solutions, Inc., 205 F.3d 1244, 1247 (10th Cir.

2000) (only well-pled facts, as diginguished from conclusory dlegations, accepted as true). If the parties
present conflicting affidavits, dl factud digputes areresolved inplaintiff’s favor, and plaintiff’s primafecie

showing is sufficient notwithstanding the contrary presentation by the moving party. Behagen v. Amateur

Basketball Assn, 744 F.2d 731, 733 (10th Cir. 1984), cert. denied, 471 U.S. 1010 (1985); see ds0

Williams v. Bowman Livestock Equip. Co., 927 F.2d 1128, 1130-31 (10th Cir. 1991); Rambo v. Am.
S. Ins. Co., 839 F.2d 1415, 1417 (10th Cir. 1988).
A Rule 12(b)(6) motion should not be granted unless it gppears beyond doubt that plaintiff can

prove no set of factsin support of hisdamwhichwould entitte imto rdief. Conleyv. Gibson, 355 U.S.

41, 45-46 (1957); GFF Corp. v. Associated Wholesde Grocers, Inc., 130 F.3d 1381, 1384 (10th Cir.

1997). The Court accepts al well-pleaded factual alegations in the complaint as true and draws al
reasonable inferencesfromthosefactsin favor of plantiff. See Shaw v. Vadez, 819 F.2d 965, 968 (10th
Cir. 1987). Inreviewing the sufficiency of plantiff’ scomplant, theissueisnot whether plaintiff will prevail,

but whether he isentitled to offer evidence to support hisclams. See Scheuer v. Rhodes, 416 U.S. 232,

236 (1974). Although plaintiff need not precisaly state eachdement of hisdams, he must plead minima

-2-




factud alegations on those materid dements that must beproved. See Hall v. Bellmon, 935 F.2d 1106,
1110 (10th Cir. 1991).

Factual Background

Faintiff’s second amended complaint aleges the following facts:

Defendants designed, manufactured, labeled, packaged, advertised, marketed, promoted,
distributed and/or sold the product Fastrim, adietary weight |oss supplement, throughout the United States,
including Kansas! Phillips and New Image were joint venturers and agents of each other.

Defendants represented to the generd public that Fastrim wassafe. Fastrim contains ephedra, a
natura drug used for relief of constructionand congestionassoci ated with bronchid asthma by simulaing
the centra nervous system. Possible sde effects of ephedrainclude stroke, brain damage, nervousness,
dizziness, tremors, dterations in blood pressure and heart rate, headaches, gastrointestina distress, chest
pain, myocardid infarction, congestive heart failure, seizures, psychosis and degth.

In the spring of 2002, plantiff began taking Fastrim.  Plaintiff purchased the product over the
telephone after watchingatdevisoninfomercd. OnMay 3, 2002, plaintiff suffered amyocardid infarction
which resulted in permanent and progressive injuries to his heart. Before plantiff consumed Fastrim, he
was in good hedth.

By dfidavit, Frederic states that he did not formulate or design Fastrim in hisindividua capacity

and that he performed dl activities connected with Fastrim in his capacity as an officer and/or employee

! Fantiff does not dlege specific facts about the nature of defendants businesses, the

relationships between defendants or the roles of Frederic or Sommers. For sake of clarity, Frederic
tedtified that he served as president of New Image and that Sommers was one of Frederic’'s contacts at
Atrium and Aspen. Frederic Dep. 46:1-7, 64:3 (Doc. #170-2).
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of New Image. Frederic further states that he resides in Texas, and has no persond contacts, ties or
relations in Kansas, and has never traveled to Kansas. Findly, Frederic asserts that in his individual
capacity, a the time of plaintiff’ sinjury, he was not engaged in solicitation or service activitiesin Kansas
and did not manufacture, process or service products used or consumed within the State of Kansas.

On April 30, 2004, plantiff filed suit naming New Image and Liquidity as defendants. On
July 9, 2004, New Image filed a third-party complaint against Atrium and Aspen Group. On
December 8, 2005, plaintiff amended his complaint and added Atrium and Aspen Group as defendants.
On February 9, 2006, plantiff added Phillips Frederic and Sommersas defendants. Plaintiff assertsclams
againg al defendants for negligence (Count ), strict product liability “pursuant to K.S.A. 88 60-1801,
60-1901 et seq. [sc]” (Count I1), breachof implied warranties (Count 1V) and negligent misrepresentation
(Count V1). Haintiff dso seeks damages againgt New Image, Liquidity, Atrium, Aspen and Phillips for
breach of expresswarranties (Count 111), fraudulent misrepresentation (Count V) and consumer fraud and
deceptive business practicesinviolaion of the KansasConsumer ProtectionAct, K.S.A. 8 50-623 et seq.
(Count V11).

The complaint aleges that jurisdiction and venue is proper because defendants sold Fastrim to
plantiff in Kansas, plantiff consumed FastriminKansas and defendants’ actions and the eventswhichgive
riseto the claims occurred inKansas. Frederic arguesthat the Court should dismissthecdamsagaing him
for lack of persond jurisdiction. See Fed. R. Civ. P. 12(b)(2). Specificaly, Frederic asserts that the
Court cannot exercise personal jurisdictionbecause he does not have the required minimum contacts with
the State of Kansas. Plantiff arguesthat defendant established minimum contacts by negligently designing,

testing and placing Fastrim in the stream of commerce. Inthe dternative, plaintiff daims that New Image
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isandter ego for Frederic and the Court should piercethe corporate val to assert persond lidhility against
Frederic.

Phillips, Sommers and Frederic contend that plaintiff’s clams against them are barred by the
applicable statutes of limitations. Plaintiff regponds that (1) his second amended complaint relates back
to the date of the origind complaint; (2) the discovery ruleinK.S.A.8 60-513(b) tolled the accrual of the
statute of limitations until he could readily ascertain the connection between the myocardid infarctionand
Fastrim and each defendant’ s relationship to Fastrim; and (3) defendants should be equitably estopped
from assarting a statute of limitations defense because they did not include sdf-identificationonthe Fastrim
labd, and plaintiff was therefore delayed in filing suit againgt the proper parties.

Analysis
l. Personal Jurisdiction — Ron Frederic

A. KansasLong Arm Statute

The Court appliesa two-part test to andyze Rule 12(b)(2) mations to dismissfor lack of personal
jurisdiction over a nonresdent defendant. First, defendant’s conduct must fal within a provison of the

Kansas long-arm statute, K.S.A. § 60-308.2 Kansas courts construe the long-arm statute liberaly to

2 K.S.A. 8 60-308(b) providesin part asfollows:

Any person, whether or not a citizen or resdent of this state, who in personor through an

agent or ingrumentality does any of the acts hereinafter enumerated, thereby submitsthe

person and, if an individud, the individua’ s persona representative, to the jurisdiction of

the courts of this state asto any cause of action arigng from the doing of any of these acts:

(2) commission of atortious act within this state* * *

(7) causdng to persons or property within this state any injury arising out of an act or
(continued...)
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assert personal jurisdictionover nonresident defendantsto the full extent permitted by the limitations of due

process. Vdt Ddta Res. Inc. v. Devine, 241 Kan. 775, 777, 740 P.2d 1089, 1092 (1987). Second,

defendant mugt have auffident minimum contacts with Kansas to satisfy the congtitutiona guarantee of due

process. See Equifax Servs., Inc. v. Hitz, 905 F.2d 1355, 1357 (10th Cir. 1990); seedso World-Wide

VolkswagenCorp. v. Woodson, 444 U.S. 286, 291 (1980) (court may exercise personal jurisdictionover

nonresident defendant only so long as “minimum contacts’ exist between defendant and forum gate).
Paintiff asserts that this Court may exercise persond jurisdiction over Frederic under K.SA. 8§
60-308(b)(2) or (7) because of his negligent design, formulation and testing of Fastrim.®> K.S.A. § 60-
308(b)(7) provides persond jurisdiction when a Kansas resdent sustains injury caused by “products,
materids or things processed, serviced or manufactured by the defendant anywhere [which] were used or
consumed within this state in the ordinary course of trade or use” Frederic responds that he performed
al activities in connection with Fastrim as an officer and/or employee of New Image. Frederic cites no
case law to support the proposition that a court cannot exercise persond jurisdiction over him smply
because he acted on behdf of hisemployer. Frederic admitsthat he designed and tested Fastrim, which
caused injury to plantiff in Kansas. The Court need not decide whether Frederic's conduct fals within

subsection (b)(2) because (b)(7) providesjurisdiction. Resolving dl factud digputes in favor of plantiff,

2(....continued)

omisson outside of this state by the defendant if, at the time of the injury ether (A) the
defendant was engaged insolicitationor service activitieswithinthis state; or (B) products,
materials or things processed, serviced or manufactured by the defendant anywherewere
used or consumed within this state in the ordinary course of trade or use.

8 Haintiff dso arguesthat persond jurisdiction is proper because Frederic conspired “with
those who physicaly commit tortious acts in the forum.” Doc. #170 a 6. Paintiff does not alege
congpiracy in hiscomplaint. Therefore the Court does not address this argument.
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the Court finds that plaintiff has made a primafacie case of jurisdiction under Section 60-308(b)(7).
B. Due Process

The Court must determine whether the exercise of jurisdiction satisfies condtitutiond due process

requirements. See Int’l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945). Due process requires
“minimum contacts” between the nonresdent defendant and the forum state. 1d. This standard may be
satisfied in one of two ways. Specific jurisdiction exists over a matter in the forum State if defendant
“purposdy avalls itsdf of the privilege of conducting activities within the forum state, thus invoking the

benefits and protections of its laws” Trierweller v. Croxton & Trench Holding Corp., 90 F.3d 1523,

1532 (10thCir.1996) (quoting Hansonv. Denckla, 357 U.S. 235, 253 (1958)). Generd juridictionexists

if “ defendant’ s contacts withthe forum state are so * continuous and systematic’ that the state may exercise
persond jurisdiction over the defendant, even if the auit is unrelated to the defendant’ s contacts with the

state.” Trierweller, 90 F.3d at 1533 (quoting Helicopteras Nacionades de Colombia, SA. v. Hal, 466

U.S. 408, 415-16 & n.9 (1984)). In either case, defendant must reasonably be able to anticipate being

haed into court in the forum state. Burger King Corp. v. Rudzewicz, 471 U.S. 462, 475 (1985). Also,

jurisdictioninthe particular case must be reasonable so as not to offend traditional notions of far play and

subgtantid justice. See World-Wide Volkswagen, 444 U.S. at 292.

Frederic arguesthat he does not have the minimum contacts necessary to satify congtitutiond due
process requirements. Flantiff does not goecificaly address this argument, but generdly contendsthat the
Court may exercise jurisdiction under the Kansas long-arm statute and that Frederic placed a defective
product in the stream of commerce. Mere knowledge that a product may enter the forum state through

the stream of commerce is not suffident to establish persona jurisdiction over defendant. Redwine v.
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Franz Plasser Bahnbaumaschinenl ndudtriegesdllschaft, M.B.H, 794 F. Supp. 1062, 1065 (D. Kan. 1992).

In Asshi Meta Industry Co. v. Superior Court, 480 U.S. 102 (1986), the Supreme Court stated that

“[t]he placement of a product into the stream of commerce, without more, is not an act of the defendant
purposefully directed toward the forum State.” Paintiff may show additiona conduct of the defendant
through evidence of an intent or purpose to serve the market in the forum State, such as designing the
product for the market inthe forum State, advertising inthe forum State, establishing channdsfor providing
regular advice to cusomersin the forum State, or marketing the product through a distributor who has
agreed to serve asasalesagent inthe forum State. Redwine, 794 F. Supp. a 1065. Although the record
establishesthat New Image advertised in Kansas City, plaintiff does not argue that Frederic wasinvolved
in that activity. Plaintiff dleges, however, that Frederic designed, formulated and tested the product with
intent to market it through distributors throughout the United States. Plaintiff purchased the product
through aninformercid broadcast to Kansas and sustained injury after consuming the product in Kansas.
Plantff has established a prima face case that the exercise of persond jurisdiction over Frederic is
congstent with congtitutiona standards, and the Court need not reach plaintiff’s argument that the Court
should disregard the corporate entity and assert persond ligbilityagainst Frederic by piercingNew Image's
corporate vell.
. Statute Of Limitations

Defendants argue that under Kansas law, various statutes of limitation bar dl of plaintiff’sclams.
Morespecificaly, defendantsarguethat plaintiff’ sdams of negligenceand strict product liability are barred
by the two-year statute of limitations set forth in K.SAA. § 60-513, that his claims for breach of express

and implied warranty are barred by the three-year statute of limitations set forth in K.SA. 8 60-512(1),
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and that his dam for violation of the Consumer Fraud and Deceptive BusinessPractices Act isbarred by
the three-year statute of limitationsin K.SA. 8 60-512(2). Plaintiff arguesthat (1) his damsrelate back
to the date he timdy filed his origina petition, and (2) under the discovery rule, his dams are not barred.
Faintiff presumesdl dams are subject to the shorter two-year statute of limitations for tort actions, K.S.A.
8§ 60-513.

Kansas courts consder the nature of the cause of action when determining the gpplicable statute

of limitations. Hodting Enters. v. Nelson, 23 Kan. App.2d 228, 231, 929 P.2d 183, 185 (1996). Here,

because plantiff clamsinjury as aresult of adefective product, his dams sound intort and K.S.A. 8 60-
513 egtablishes the statutes of limitations. See Bloesser v. Office Depoat, Inc., 158 F.R.D. 168, 170 (D.
Kan. 1994) (persord injury clams resulting from dleged breach of warranty sound in tort and are
governed by K.SA. 8§ 60-513). Accordingly, the Court applies K.SA. § 60-513. If the complaint
dleges facts which on thar face seem time-barred, plantiff has an affirmative obligation to plead facts
which defeat the gatute of limitations. See Hystenv. Escdlante, No. CIV.A. 01-3101-KHV, 2001 WL

681270, at * 1 (D. Kan. May 24, 2001) (citing Aldrichv. McCulloch Props. Inc., 627 F.2d 1036, 1041

n.4 (10th Cir. 1980)).

A. Relation Back

Defendants argue that because plantiff’ sdamsare subject toatwo-year Satute of limitations, they
aretime-barred. Defendants contend that the statute of limitations began to run on May 3, 2002, when
plantiff suffered amyocardid infarction, and that he did not join them as parties until February 9, 2006,
more than three-and-a-haf years later. Plaintiff argues that he filed his action within two yeers after his

injury, and that his daims againg Phillips, Frederic and Sommersrelate back to hisorigind complaint filed
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April 30, 2004.

The Federa Rulesof Civil Procedure govern relation back in afedera court action. See, eg., In
re Edtate of Kout v. United States, 241 F. Supp.2d 1183, 1191 (D. Kan. 2002). Under Rule 15(c)(3),
an amendment relates back to the date of the origind pleading whenthe amendment changesthe party or
the naming of the party againg whom a clam is asserted if (1) the clam arose out of the conduct,
transaction or occurrence set forthinthe origind pleadings, (2) the party to be joined received such notice
that it will not be prejudiced in mantaining a defense; (3) the party to be joined knew or should have
known that but for a mistake of identity the action would have been brought againgt it; and (4) the second
and third requirements have been fulfilled within the prescribed period for service of process— 120 days

after thefiling of the origind complaint under Rule 4(m). Blackwell v. Harris Chem. N. Am., Inc., 11 F.

Supp.2d 1302, 1307 (D. Kan. 1998). All four conditions must be satidfied. 1d.; seedsoFed. R. Civ. P.
15(c)(3).

Defendants do not dispute that the dams againg Phillips, Sommers and Frederic arise from
conduct set forth in the origind complaint. Defendants assert thet plaintiff does not meet the other three
requirements. The heart of the issue is whether plantiff’s failure to name these defendantsin the origind
complant congtitutesa“mistake” inidentifying the proper partieswithinthe meaning of the rule. The Court
concludes that it does not.

A migake does not exist just because plaintiff omitted a potentidly ligble party from the origind

complaint. See Garrett v. Heming, 362 F.3d 692, 696-97 (10th Cir. 2004). The Tenth Circuit has stated
that “aplantiff’slack of knowledge of the intended defendant’ s identity is not a ‘ mistake concerning the

identity of the proper party’ within the meaning of Rule 15(c)(3)(B).” 1d. at 696; see ds0 In re Edtate of
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Kout, 241 F. Supp.2d at 1192 (failure to name defendant whichstems fromlack of knowledge does not

permit relationback); Manildra Milling Corp. v. Ogilvie Mills, Inc., 746 F. Supp. 40, 43 (D. Kan. 1990)

(rdation back does not gpply where plaintiff isaware of potentia defendant but unsure about its potential

ligbility). In Garrett, the Tenth Circuit further cited the Advisory Committee Notes to Rule 15(¢)(3) which

stated that the mistake proviso was included “inorder to resolve ‘the problem of a misnamed defendant’
and dlow a party ‘to correct a formd defect such asamisnomer or misdentification.”” |d. at 696-97

(citations omitted); see dso Ferreirav. City of Pawtucket, 365 F. Supp.2d 215 (D. R.l. 2004) (lack of

knowledge about identity of defendant not “mistake’).

Here, plantiff does not dlege a misnomer or misdentification of the parties. Indeed, plaintiff
glossesover the mistake requirement, arguing only that Phillipsand New Image, Frederic and New Image
and Atrium and Sommers have identities of interest, that defendants|likely received notice of the suit, and
that “but for a mistake in identity, the action would have been brought against [defendants].” Plantiff’s
conclusory argument (which is not dleged in the complaint) does not identify the nature of the mistake in
identity. Plantiff does not dlege that he filed suit against improper parties because of mistake, then later
tried to correct that mistake; he apparently just decided to add more defendants as he determined that they
might be lidble. These are not the circumstances under which Rule 15(c) contemplates relation back to
the origind complaint. Asto thesethree defendants, plaintiff’ s second amended complaint doesnot dlege
facts which congtitute grounds for relation back.

B. Discovery Rule

Under K.S.A. 8 60-513(b), anactionaccrueswhen“the act gving riseto the cause of action first

causes subgtantid injury, or, if the fact of injury is not reasonably ascertaingble until some time after the
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initid act, then the period of limitation shal not commence until the fact of injury becomes reasonably
ascertainable to the injured party.” The Kansas Supreme Court hasinterpreted this provision to mean that

the statute of limitations starts to run “at the time a negligent act causes injury if both the act and the

resulting injury are reasonably ascertainable by the injured person.” Moonv. City of Lawrence, 267 Kan.
720, 727, 982 P.2d 388, 394 (1999).

Fantiff argues that under the discovery rule set forth in K.S.A. 8§ 60-513(b), the statute of
limitations for his dams did not begin until he became aware of the connection between Fastrim,
defendantsand his myocardia infarction on May 3, 2002. Defendantsrespond that plaintiff’smyocardia
infarction occurred on May 3, 2002, that his injury was readily ascertainable at that time, and that he had
aduty to investigate hisinjuries and their cause.

In determining amotion to dismiss, the Court consders astrue the factua dlegations set forth in
the complaint. As to these three defendants, however, plaintiff’s second amended complaint does not
dlege that the discovery rule tolled the statute of limitations until he learned the cause of his injury.
Accordingly, the circumstances dleged in the complaint do not defeet the apparent bar of the applicable
Satute of limitations.

C. Equitable Estoppel

Fantiff arguesthat defendants mided the public by not specificdly identifying themsdves on the
Fastrim labd, and that they therefore should be equitably estopped from rasng a statute of limitations
defense. In Rex v. Warner, 183 Kan. 763, 771, 332 P.2d 572 (1958), the Kansas Supreme Court
explained the doctrine of equitable estoppd asfollows:.

Itisalegd maxim well understood that nothing can interrupt the running of the statute of
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limitations, and it is commonly stated without any qudification. Courts, however, have
ingrafted upon suchstatutesanexceptionbased uponestoppel. Generdly speaking, actua
fraud inthe technical sense, bad faith, or an attempt to midead or deceive is not essentia
to create such an estoppel; to invoke the doctring, the . . . defendant must have done
something that amounted to an affirmative inducement to plaintiff to delay bringing the
action.

Under this doctrine, a defendant may not rely on a statute of limitations defense if it induced plaintiff to

delay filing an action through affirmative acts or through slence when under an affirmative duty to spesk.

Rohinson v. Shah, 23 Kan. App.2d 812, 832, 936 P.2d 784, 798 (1997).

Again, the Court considersastrue the factua dlegeations set forthinthe complaint. Here, however,
plaintiff’scomplaint does not includefactua dlegations that defendants mided the public by exduding ther
namesfrom the label of the Fastrim product, or that defendantsinduced plaintiff to delay filing suit through
slencewhenthey had a duty to spesk. Plaintiff’s dlegations of estoppe do not appear until the argument
section of plaintiff’s briefs in response to the pending motions. Absent any dlegations of estoppe in the
complaint, the Court cannot conclusively determine that defendants are equitably estopped fromasserting
the gpplicable atute of limitations. In summary, the claims which plaintiff aleges againg these three
defendants appear from the face of the complaint to be time-barred. Because plaintiff has aleged no
circumstances which defegt the statute of limitations, defendants are entitled to dismissd.

IT IS THEREFORE ORDERED that Defendant Jm Sommes Mation To Dismiss

(Doc. #152) filed March 10, 2006 be and hereby is SUSTAINED.

IT ISFURTHER ORDERED that Separate Defendant Phillips DRTV, LLC's Mation To

Dismiss (Doc. #156) filed March 15, 2006 be and hereby is SUSTAINED.

ITISFURTHER ORDERED that Defendant RonFrederic’ sMotion To Dismiss(Doc. #161)
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filed March 20 2006 be and hereby isSUSTAINED. Clamsagang other defendantsremaininthe case.
Dated this 18st day of August, 2006 at Kansas City, Kansas.
g Kahryn H. Vratil

Kathryn H. Vratil
United States Didrict Judge
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