IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

JOSEPHINE McNEAL, Administrator
of the Estate of James M cNeal, Jr.,
AsNext Friend,

Plaintiff,
CIVIL ACTION
VS. No. 04-2149-GTV

KARL ZOBRIST, in hisofficial
capacity as Board President of The
Board of Police Commissioners of
Kansas City, Missouri, et al.,

Defendants.

MEMORANDUM AND ORDER

Paintiff Josephine McNedl, as adminigtrator of the edtate of James McNed, Jr., brings this
action pursuant to 42 U.S.C. § 1983 againgt Defendants Karl Zobrist, Javier M. Perez, Angda
Wasson-Hunt, James Wilson, and Kay Barnes, in thar officia capacities as members of the Board
of Police Commissioners of Kansas City, Missouri, and against Defendants Chris Praschak, Roy
True, and James Rubengein, officers of the Kansas City, Missouri Police Department.  Plaintiff’'s
Second Amended Complaint contains five counts.  Specificaly, Plaintiff clams tha: Defendant
Praschak used excessive force agang James McNed, J. in violaion of the Fourth Amendment;
Defendant Praschak subjected James McNed, Jr. to an unreasonable bodily intruson in violation

of the Fourth Amendment; the individua membears of the Board of Police Commissoners,




pursuant to offidd policy, cusgom, and practice, faled to ingruct, supervise, control and
discipline Defendant Praschak and Officer John Pickens in violation of James McNed, JX.'s
conditutiond rights, and Defendants Roy True and James Rubengtein failled to properly supervise
Defendant Praschak and Officer PFickens in the peformance of thar duties, depriving James
McNed, Jr. of his right to be free from an unreasonable seizure of his person and from the use of
excessveforee, dl in violation of the Fourth Amendment.

This action is before the court on the individuad members of the Board of Police
Commissoners (collectivdly “the Board members’) motion to dismiss (Doc. 35). The Board
members asserts two grounds for dismissd: (1) lack of personal jurisdiction pursuant to Fed. R.
Civ. P. 12(b)(2); and (2) fallure to state a clam pursuant to Fed. R. Civ. P. 12(b)(6). For the
reasons s&t forth below, the court denies the Board members motion to dismiss.

|. Factual Background

The following facts are taken from the dlegations contained in Plaintiff’'s Second Amended
Complaint.

On January 5, 2003, Chris Praschak and John Pickens, officers of the Kansas City,
Missouri Police Department, followed the deceased, James McNed, Jr., and two others riding in
a sports utility vehide in the midtown area of Kansas City, Missouri. Haintiff aleges that without
legd authority, judification or cause, Officers Praschak and Pickens chased the sports utility
vehide into Kansas City, Kansas. Eventudly, the vehicle stopped. The two passengers riding with
James McNed, Jr. left on foot because they were the subjects of outstanding warrants and did not

want to be arrested. Plaintiff further alleges that James McNed, J. remaned in the vehicle and




cooperated with the police officers. At some point, a shooting occurred and James McNed, Jr.
auffered two gun shot wounds. He died later that day. Plaintiff asserts that a no point did Officers
Praschak and Pickens activate their emergency lights or dren, turn on the video system in ther
police car, or contact officers of the Kansas City, Kansas Police Depatment for assistance.
Fantff also cams that Captan Roy True and Sergeant James Rubengtein closdly monitored the
Stuation, but that they failed to properly supervise their subordinates.

Count three of Hantiff's Second Amended Complant dleges that the Board members,
pursuant to offidd policy or custom, knowingly and intentiondly falled to indruct, supervise,
control, and discpline Officers Praschak and Pickens in the performance of ther duties. In
paticular, Pantiff dleges tha these duties induded refraning from: unlanfully assallting a
citizen with a deadly weapon, or otherwise using excessive force before, during, and after an arrest;
unlanvfully usng deedly force in Stuations that can be controlled by other means, and denying
detained individuds immedige medica attention for injuries In sum, Pantff dams tha
Officers Praschak and Pickens acted under the direction and control of the Board members
offidd policdes or cusoms, and thus, the Board members officid policies and customs were the
moving force behind the congtitutiona deprivations of James McNed, J.

1. Personal Jurisdiction

A. Standard of Review

The Board members fird request the court to dismiss this action pursuant to Fed. R. Civ.
P. 12(b)(2). In opposng a Rule 12(b)(2) motion, the plaintiff bears the burden of establishing

persona jurisdiction over the defendant. OMI Holdings, Inc. v. Royal Ins. Co. of Canada, 149 F.3d
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1086, 1091 (10th Cir. 1998) (citation omitted). Where, as here, the court does not hold an
evidentiary hearing, and the motion rests on the plantiff's complant and affidavits submitted by
the parties, the plantiff need only make a prima facie showing of persona jurisdiction. |Id.
(ctation omitted). “The plantiff may make this prima facie showing by demondrating, via
dfidavit or other written materids, facts that if true would support jurisdiction over the defendant.
In order to defeat a plantiff's prima fade showing of jurisdiction, a defendant must present a

compeling case demonstrating ‘that the presence of some other considerations would render

jurisdiction unressonable’” Id. (quoting Burger King Corp. v. Rudzewicz, 471 U.S. 462, 477
(1985)) (further citation omitted).

Fantiffs Second Amended Complant does not dstate a bass for subject matter
juridiction.  Because Paintiff asserts cams under 42 U.SC. 8§ 1983, the court has origind
jurisdiction pursuant to 28 U.S.C. § 1331.! “Before a federal court can assert persond
jurisdiction over a defendant in a federal question case, the court must determine (1) ‘whether the
aoplicable daute potentidly confers jurisdiction’” by authorizing service of process on the
defendant and (2) ‘whether the exercise of jurisdiction comports with due process’” Peay v.

Belsouth Med. Asistance Plan, 205 F.3d 1206, 1209 (10th Cir. 2000) (quoting Republic of

Panama v. BCCI Hdldings (Luxembourg) SA., 119 F.3d 935, 942 (11th Cir. 1997)). Because §

1983 does not authorize nationwide service of process, Scherer v. Curators of Univ. of Mo., 152

F. Supp. 2d 1278, 1281 (D. Kan. 2001) (citing McChan v. Perry, No. 00-2053, 2000 WL

! Based on the dlegations in Plantff’s Second Amended Complant, it also appears that
diversty jurisdiction exists pursuant to 28 U.S.C. § 1332.

4




1234844, at *1 (10th Cir. Aug. 31, 2000)), persond jurisdiction must be established under the

Kansas long-arm statute. Rainy Day Books, Inc. v. Rainy Day Books & Café, L.L.C., 186 F. Supp.

2d 1158, 1161 (D. Kan. 2002) (citations omitted).

In Kansas, andyzing a motion to dismiss for lack of persond jurisdiction involves an
inquiry as to: (1) whether the court has persona jurisdiction under the Kansas long-am datute,
K.SA. 8§ 60-308(b); and (2) whether the exercise of such jurisdiction comports with due process.

Federated Rural Elec. Ins. Corp. v. Kootenai Elec. Coop., 17 F.3d 1302, 1304 (10th Cir. 1994).

However, “these inquiries are for dl intents and purposes the same because the Kansas long-arm
datute . . . has been liberdly construed by the Kansas courts to assert personal jurisdiction to the

ful extent permitted by the due process clause.” Flannagan v. Bader, 905 F. Supp. 933, 936 (D.

Kan. 1995) (citing Thompson v. Chambers, 804 F. Supp. 188, 195 (D. Kan. 1992)). The court,

therefore, proceeds directly to the condtitutiond issue. Federated Rural Elec. Ins. Corp., 17 F.3d

at 1304.2
The due process clause permits the exercise of jurisdiction over a nonresdent defendant
“s0 long as there exig ‘minimum contacts between the defendant and the forum State” World-

Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 291 (1980) (quating Int'l Shoe Co. V.

2 Because subject matter jurisdiction over Hantiff's action is predicated on a federd
question, rather than the diversty of the parties, the court's due process analysis focuses on the
Ffth Amendment, and not the Fourteenth Amendment. Peay, 205 F.3d a 1210. As a practica
matter, however, the inquiry is the same as courts have applied the Fourteenth Amendment's
“minimum contacts’” andyss to federal question cases. Rany Day Books, Inc., 186 F. Supp. 2d
at 1161; Packerware Corp. v. B & R Pladics, Inc,, 15 F. Supp. 2d 1074, 1077 (D. Kan. 1998).




Washington, 326 U.S. 310, 316 (1945)). The “minimum contacts’ standard may be established

by spedfic jurisdiction. In OMI Holdings Inc., the Tenth Circuit explaned the requirements for

edtablishing specific jurisdiction as follows:

Our specific jurigdiction inquiry is two-fold.  First, we must determine whether the
defendant has such minmum contacts with the forum state “thet he should
reasonably anticipate beng haded into court there” World-Wide Volkswagen, 444
US a 297. Within this inquiry we must determine whether the defendant
purpossfully directed its activities at resdents of the forum, Burger King Corp.,
471 US. a 472, and whether the plantiff's clam arises out of or results from
“actions by the defendant himself that create a substantia connection with the forum
sate.” Asshi Metal Industry Co. v. Superior Court of California, 480 U.S. 102, 109
(1987) (internad quotations omitted) (emphasis in the origind). Second if the
defendant’'s actions create auffident minmum contacts, we must then consider
whether the exercise of persond jurisdiction over the defendant offends “traditiond
notions of far play and substantiad justice” 1d. at 113. This latter inquiry requires
a determination of whether a didrict court's exercise of persona jurisdiction over
a defendant with minmum contacts is “reasonable’” in light of the circumstances
surrounding the case. Seeid.

149 F.3d at 1091.
A court may mantain generd jurisdiction over a defendant based on the defendant’s general

business contacts with the state. 1d. (dting Helicopteros Naciondes de Colombia v. Hal, 466

U.S. 408, 415 (1984)). Generd juridiction exists when the defendant’s contacts with the forum
dsate are so sysemdic and continuous that the court may exercise jurisdiction over the defendant
even though the dams at issue are unrelated to the defendant’s contacts with the date. 1d.
(citation omitted).
B. Discussion
The Board members advance severa arguments in support of their postion that persond

jurisdiction does not exig in the Didrict of Kansas. First, the Board members assert that they




have no connection to Kansas in thar offida capacitiess. The Board members point out that
pursuant to Missouri Revised Statute 88 84.350.1 and 84.420, they are required to be residents
of Missouri and are only empowered to act in Kansas City, Missouri. Second, the Board members
mantan that Pantffs complant fals to dlege tha they participated in any unconstitutiona
conduct in Kansas that would provide a bads for persona jurisdiction. Instead, they maintain that
dl of thar dlegedly tortious supervision occurred in Missouri. The Board members argue, citing
the Tenth Circuit's decison in Taylor v. Phdan, 912 F.2d 429, 434 (10th Cir. 1990), that the
conduct of Defendant Praschak and Officer Pickens in Kansas does not provide personal
jurisdiction over them in a 8 1983 clam based on respondeat superior. Findly, the Board
members contend that Paintiff cannot satisfy due process requirements by establishing that they
purposdly directed ther activities in Kansas or that they had continuous and systematic contacts
with the date.

Fantiff responds that persona jurisdiction is proper over the Board members pursuant to
the Kansas long-arm statute, K.SAA. 8§ 60-308(b)(2), which provides persond jurisdiction over any

person who commits “a tortious act” within Kansas. See Ling v. Jan's Liquors, 703 P.2d 731, 734

(Kan. 1985) (halding that “under the provisons of K.SA. 60-308(b)(2), it is possible to bring suit
in Kansas to recover damages for injuries occurring in this state which resulted from negligent
conduct outsde the date’). Plantiff argues that the Board members “tortious act of falling to
supervise’” occurred in Missouri, which ultimately led to James McNed, J.'s death in Kansas.
Thus, Pantff dams that an afirmative link exists between James McNea J.'s desth and the

Board members falure to supervise, i.e, if the Board members had properly supervised




Defendant Praschak and Officer Pickens, then the officers would not have crossed over to Kansss,
made an illegd stop, and shot James McNed, J. Furthermore, Plaintiff States that the Board
members knew or should have known that their officers routinely cross over the Kansas-Missouri
gate line in pursuit of violators. Findly, Plantiff argues that the exercise of persona jurisdiction
over the Board members comports with due process.

The Tenth Circuit's decision in Taylor v. Phelan provides direction for this court’s persona
juridiction determination.  In Taylor, the plantiffs sued Detective Paula Phean of the Kansas
City, Misouri, Police Depatment and the Kansas City, Missouri Board of Police
Commissoners. 912 F.2d 429, 430 (10th Cir. 1990). Detective Phelan had investigated a sexud
assalt cime agang the plantiffs daughter that occurred in Kansas City, Missouri. Id. During
the invedigation, Detective Phelan made severd phone cdls to the plaintiffS home in Kansas City,
Kansas. Id. At one point, Detective Phelan and Detective Weder, an individud not named in the
auit, vigted the plantiffS home to assure them that a warrant would be issued for the suspect’'s
arrest and that the plantiffs and ther family would be safe from harm. 1d. Eventudly, Detective
Wesder tdephoned the suspect, informing the suspect that a warrant had been issued for his
arrest. Id. a 431. The suspect indicated to Detective Wesder that he would voluntarily surrender
the next day. 1d. |Ingead, the suspect broke into the plantiffs home, killing the plantiffs
daughter, and severdy injuring both plaintiffs and their son. 1d.

The didrict court dismissed the plantiffs dams under § 1983 and the Kansas Tort Clams
Act (*“KTCA”) on the bags of lack of persona jurisdiction. 1d. at 430-31. Relying on K.SA. § 60-

308(b)(2) ad the Kansas Supreme Court’s decison in Ling v. Jan's Liquors, 703 P.2d 731, 734
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(Kan. 1985), the didrict court fird concluded that the Kansas long-am statute applied to the
defendants actions because ther dleged negligence in Missouri contributed to the plantiffs
injuries in Kansas. Id. a 432. The Tenth Circuit affirmed this determination. [d. The didtrict
court, however, dso concluded that the exercise of jurisdiction over the defendants did not satisfy
due process requirements. 1d. The Tenth Circuit reversed this determination, concluding thet the
digtrict court improperly focused on the assalant’s role in Kansas, rather than the defendants
conduct in Kansas that resulted or contributed to the plantiffs injuries. I1d. a 432-33. In
paticular, the Tenth Circuit cited Detective Phelan's assurance to plaintiffs, in their Kansas
resdence, that they would be safe from harm as a bass for exercising persond jurisdiction over
Detective Phdan. 1d. a 433. Equaly important, the Tenth Circuit concluded that persond
juridiction existed over the Kansas City, Missouri Board of Police Commissioners based on the
activities of Detective Phelan and Detective Wesder that occurred in Kansas. 1d.  Specificaly,
the Tenth Circuit reasoned:

Under the theory of respondeat superior, a principd is liable for the acts of an agent

when those acts are committed in the course of or within the scope of the agent's

employment.  Following tha theory, it is wdl-established that a principd may be

subject to the jurisdiction of the court because of the activities of its agent within

the foum state.  Accordingly, we hold that the didtrict court in Kansas can

conditutiondly exercise jurisdiction over the Board based on the acts of its agents.
Id. a 433-34 (internd citations omitted). In a footnote, the Tenth Circuit recognized “that the
principa of respondeat superior . . . [would] not apply to implicate the Board . . . under 42 U.S.C.

§1983...." Id. a 434 n.5 (dtations omitted). On the other hand, the Tenth Circuit observed that

the Kansas City, Missouri Board of Police Commissoners could be held liable for the acts of its




agents under the KTCA. 1d.2

After reviewing the dlegations in Haintiff's Second Amended Complaint, the court
concludes that the exercise of personad jurisdiction over the Board members comports with due
process condderations. Plaintiff dleges that the Board members are persondly responsble for
faling to tran and supervise Defendant Praschak and Officer Pickens, which resulted in James
McNed, J.’s death in Kansas. While the dleged falure to tran and supervise by the Board
members presumably occurred in Missouri, it is foreseeable that the consequences of such aleged
falure would follow the police officers of the Kansas City, Missouri Police Department wherever
they performed ther duties Kansas City is unique in tha it is divided between two dates, s0
dthough the Board members may not have purposely directed ther activities toward Kansas, the
court determines that the Board members could reasonably expect to be haled into Kansas courts
because of their officers activities.

In Taylor, utilizng the respondeat superior principle, the Tenth Circuit held that the Kansas
City, Missouri Board of Police Commissoners could be subject to persona jurisdiction based
on the torts that its agents dlegedly committed in Kansas 1d. a 434. The Tenth Circuit dso
observed that the Kansas City, Missouri Board of Police Commissoners could not be held liable
on the basis of the respondeat superior doctrine under 8 1983. Id. a 434 n5. Arguadly, it is

inconsgent to hold that persona jurisdiction over the Board members can be based on Defendant

3 The KTCA provides that “a governmenta entity shal be liable for damages caused by the
negligent or wrongful act or omisson of any of its employees while acting within the scope of
ther employment under circumstances where the governmentd entity, if a private person, would
be lidble under the laws of thisgate” K.S.A. 8§ 75-6103(a).

10




Praschak’s and Officer Pickens conduct in Kansas when the Board members may not be held
lidble on the bass of respondeat superior. The court, however, is dso mindful that alegations that
a munidpdity faled to tran its employees serve as a subdtitute for the respondeat superior
doctrine as a bads for imposng liadlity under 8 1983. A fine line exits between holding a
municipdity liable under a respondeat superior theory versus a falure to tran theory. Only a
plantiff's ability to satify the higher standards of faut and causation prevents a falure to tran

dam from collgpsing into respondeat superior ligdlity. See City of Canton v. Harris, 489 U.S.

378, 391-92 (1989) (determining that de facto respondeat superior liability would be imposed on
municipdities if a plantiff was not required to meet higher standards of fault and causation in a
falure to tran dam). Here, the court concludes that the Board members are subject to
jurigdiction in Kansas because the torts thar agents alegedly committed occurred as a result of
the Board members fdlure to tran their police officers.  Accordingly, the Board members
motion to dismiss on the basis of persond jurisdiction is denied.

I11. Failureto Statea Claim

A. Standard of Review

In the dternative, the Board members argue that Plantiff fals to date a § 1983 dam

againg them.*

4 Pantiffs response brief discusses the supervisor that closdy monitored the pursuit,
presumably Defendant True or Defendant Rubengstein.  Plaintiff’s brief correctly notes that a
supervisor may only be hdd ligdle under § 1983 if an “‘dfirmative link’ exists between the
conditutiond deprivation and either the supervisor's persond participation, his exercise of or
control or direction, or his falure to supervise.” Butler v. City of Norman, 992 F.2d 1053, 1055
(20th Cir. 1993) (citing Meade v. Grubbs, 841 F.2d 1512, 1527 (10th Cir. 1988)). Attaching a
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A Rule 12(b)(6) motion to dismiss will be granted only if it appears beyond a doubt that the
plantff is unable to prove any set of facts eniling hm to reief under his theory of recovery.

Conley v. Gibson, 355 U.S. 41, 45-46 (1957). “All wel-pleaded facts, as distinguished from

conclusory dlegations, must be taken as true” Swanson v. Bixler, 750 F.2d 810, 813 (10th Cir.
1984). The court must view dl ressonable inferences in favor of the plaintiff, and the pleadings
mug be liberdly construed. 1d.; Fed. R. Civ. P. 8(f). The issue in reviewing the sufficiency of a
complant is not whether the plantff will preval, but whether the plantiff is entitted to offer

evidence to support his dams  Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), overruled on other

grounds by Harlow v. Fitzgerdd, 457 U.S. 800 (1982).

B. Discussion
The Board members ague that Pantiffs § 1983 dam fals because it is based on
respondeat theory liaoility, Pantff fals to dlege that they were ddiberately indifferent to the
conditutiond rights of James McNed, J., and that Plaintiff fails to alege enough to hold the
them liable for asngleincident. The court disagrees.
Because Fantffs § 1983 aut is agang the Board members in thar officid capacities,

it must be treated as a suit agang the municipdity.  Spencer v. Knapheide Truck Equip. Co., 183

F.3d 902, 905 (8th Cir. 1999); see Watson v. Kansas City, Kan., 857 F.2d 690, 695 (10th Cir.

1988) (citations omitted) (“A it aganst a municipad and a suit againg a municipd officid acting

memorandum from the Kansas City, Missouri Police Department’'s chief of police describing the
incident, Pantff agues that the supervisor pesondly participated in the unconditutiond
conduct. Because the present motion only seeks to dismiss the Board members, the court will not
address any argument pertaining to Defendant True or Defendant Rubengtein.
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in his or her offidd capacity are the same”). Under § 1983, a municipdity may not be held liable

under a theory of respondeat superior. Mondl v. Dept’ of Soc. Servs,, 436 U.S. 658, 691 (1978).

Instead, the United States Supreme Court requires “a plaintiff seeking to impose liability on a
municipdity under 8 1983 to identify a municipd ‘policy’ or ‘custom’ that caused the plaintiff’s

injury.” Bd. of the County Comm'rs of Bryan County v. Brown, 520 U.S. 397, 403 (1997)

(citations omitted). Moreover, the Supreme Court has cautioned:

it is not enough for a 8§ 1983 plantiff merdy to identify conduct properly
atributeble to the municipdity. The plaintiff must aso demondrate that, through
its deliberate conduct, the municpdity was the “moving force” behind the injury
dleged. That is a plantiff must show that the municipd action was taken with the
requisite degree of culpability and must demonstrate a direct causal link between
the municipa action and the deprivation of federd rights.

Id. at 404 (emphesis in origind). Thus, the Supreme Court deemed higher standards of fault and
causation necessary to prevent municipdities from beng subject to de facto respondeat superior

lighility. City of Canton, 489 U.S. a 391-92.  Findly, “[i]n the case where a plaintiff seeks to

impose municipd ligbility on the bass of a sngle incident, the plaintiff must show the particular
illegal course of action was taken pursuant to a decison made by a person with authority to make

policy decisons on behdf of the entity being sued. Jenkins v. Wood, 81 F.3d 988, 994 (10th Cir.

1996)(citing Pembaur v. City of Cincinnati, 475 U.S, 469, 483-85 (1986)).

The court concludes that Plantff's Second Amended Complant states a § 1983 clam
agang the Board members. Although not set forth with precison, Plantiff aleges that the Board
members, pursuant to offida policy or cusom, intentiondly and with deliberate indifference

faled to indruct and supervise Defendant Praschak and Officer Pickens in the use of deadly force.
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See City of Canton, 489 U.S. a 390 n.10 (recognizing that the need to train officers in the use of
deadly force is so obvious that the failure to do so could be characterized as ddiberate

indifference auffident to impose municipa ligbility); Carr v. Cadle, 337 F.3d 1221, 1228 (10th

Cir. 2003) (reciting the requirements a plantiff must show to prevall on a dam that a municipaity
faled to train its officers in the use of force). A motion to dismiss is not the proper device to
determine  whether Pantiff can stidfy the higher standards of proof necessary to hold a
municipdity ligdble under 8 1983. At this stage of the litigation, Plantiff may pursue a § 1983
falure to tran dam agang the Board members. Accordingly, the Board members motion to
dismisson thisbassis denied.

V. Previoudy Dismissed Outrage Claim

On Ay 8, 2004, this court dismissed Pantiff's state lav outrage dam. Following M oore
v. Luther, 291 F. Supp. 2d 1194, 1998 (D. Kan. 2003), this court held that a one-year statute of
limitations period governed dams of outrage in Kansas. Because Pantiff’'s outrage cam
accrued on January 5, 2003, the date that James McNed, Jr. died, and Rantff did not file the
complaint until March 8, 2004, the court concluded that Plaintiff's clam was time-barred. Since
that decigon, the Kansas Supreme Court has hdd that clams for outrage are subject to a two-year
datute of limitaions. Halam v. Mercy Hedth Cir. of Manhattan, Inc.,, 97 P.3d 492, 497 (Kan.
2004). Accordingly, the court reverses its prior ruling that Plantiff’'s outrage clam is barred by
the satute of limitations Pantiff may file an amended complant within ten days of the date of
this order to add a clam of outrage.

IT IS, THEREFORE, BY THE COURT ORDERED that the Board members motion to
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dismiss (Doc. 35) is denied.

IT IS FURTHER ORDERED that Plantiff may file an amended complaint within ten days
of the date of this order to add a claim of outrage.

Copies of this order shdl be tranamitted to counsel of record.

IT 1SSO ORDERED.

Dated at Kansas City, Kansas, this 18th day of April 2005.

/9 G.T. VanBebber
G. Thomas VanBebber
United States Senior Didtrict Judge
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