INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

JOSEPHINE McNEAL, Administrator
of the Estate of James McNedl, Jr.,

Paintiff,
V. Case No. 04-2149 CM-GLR
KARL ZOBRIST, In His Officid
Capacity as Board President of the
Board of Police Commissone's

of Kansas City, Missouri, et d.,

Defendants.

ORDER

This matter comes before the court on Plaintiff’s Motion To Compd & Mation For Additiona
Time To Produce Expert Reports (doc. 106). For the reasons set forth below, Plaintiff’s motions are
denied.

In the pretrid conference on October 13, 2005, the deadline for Plaintiff to provide an expert
witness designation and report was set for no later than November 3, 2005. On October 28, 2005,
Paintiff filed thisMotion To Compel & Moation For Additional Time To Produce Expert Reports (doc.
106). Paintiff argues that sheis unable to produce an expert witness report because the expert witness
does not have access to dl relevant evidence and information needed to generate an intelligible and
helpful report.

Defendants argue the find pretria order does not adlow the discovery Plaintiff seeksto compe,

and that the request for production of documents comes after the close of discovery, which was



September 2, 2005. Defendants aso tate that Plaintiff’s Golden Rule Letter fails to comply with
Paintiff’ s basic duty to reasonably confer with opposing counsd before filing amotion to resolve
discovery. Defendant’s contention is correct. Under Loca Rule 37.2, the court will not resolve a
discovery dispute without a reasonable effort on the part of the moving party to confer with opposing
counsd. Merdly mailing or faxing a letter does not condtitute a good faith effort to achieve discovery
without the intervention of the court under Local Rule 37.2.

Defendant dso argues that any attempt by Plaintiff to compel subpoenas againg third partiesis
invaid because of Plaintiff’ sfailure to attach subpoenas to the current motion, as required by Loca
Rule 37.1(8). If Plaintiff is seeking to compe discovery againgt subpoenaed third parties, Plaintiff must
produce evidence of such subpoenas. Any default on a subpoena request must be objected to within
30 days of the default under Locd Rule 37.1(b). Plaintiff’s Response and Request For Evidentiary
Hearing To Defendant’ s Answer on Plaintiff’s Motion To Compel states that subpoenas were served
on March 23, April 19, April 21, and October 28. Accordingly, Plaintiff’s objectionsto adefault on a
response to a subpoenais not timely because Plaintiff’s Motion to Compd is either beyond the 30-day
limit or prior to any defaullt.

Furthermore, many of Plaintiff’s discovery requests are items not in the control of Defendants.
Paintiff has not made it clear how amotion to compe Defendant Kansas City Missouri Police
Department (KCMOPD)would result in discovery of itemsin control of the Kansas City Kansas Police
Depatment (KCKSPD). Contrary to Plaintiff’ s contention, the items sought are not clearly within the
control of the KCMOPD if they are in the possession of the KCKSPD. Accordingly, even if the
Motion to Compe was granted, there no evidence that Plaintiff would be provided with items needed

to prepare an acceptable expert witness report.



Findly, Defendants argue that the Plaintiff should not be granted an extension of timeto
produce expert witness reports because Plaintiff assured the court and the Defendants that such reports
would be filed by November 3, 2005. Any default on subpoenas or requests for production of
documents had aready occurred at the time the extension was granted on October 13, 2005. Plaintiff
made no further requests for the production of documents until the current Motion to Compel was filed.

IT ISTHEREFORE ORDERED that Faintiff’'s Motion To Compd & Motion For
Additiona Time To Produce Expert Reports (doc. 108) is denied.

IT 1SSO ORDERED.

Dated this 8" day of December, 2005, at K ansas City, Kansas.

g Gerdd L. Rushfelt
Gedd L. Rushfdt
U. S. Magidrate Judge

cC: All counsd



