IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

RONNING ENGINEERING COMPANY,
INC.,

Plaintiff,

No. 04-2096-CM
ADKINS ENERGY,

)

)

)

)

)

V. )
)

)

)

)

Defendant. )
)

MEMORANDUM AND ORDER

Faintiff Ronning Engineering Company, Inc. (“Ronning”) brings this breach of contract action
agang defendant Adkins Energy (“Adkins’). The rationship between Ronning and Adkins arises out of a
contract between Adkinsand Lurgi PS, Inc. (“Lurgi”), who is not aparty to thisaction. Adkins hired
Lurgi asagenerd contractor to congtruct an ethanol plant. Lurgi then hired Ronning to design and build a
commercid dryer for the plant. Adkinsand Lurgi agreed to arbitrate any clams arisng out of the
AdkingLurgi contract, and Ronning agreed in the Ronning/Lurgi contract that it would join any arbitration
procedure as Lurgi directed. The Ronning/Lurgi contract dso provides separately that Ronning and Lurgi
will arbitrate any dams arisng out of the Ronning/Lurgi contract. Ronning is not a party to the
AdkingLurgi contract, and Adkinsis not a party to the Ronning/Lurgi contract.

The caseis now before the court on Adkins s Motion to Stay Proceedings and Compel Arbitration
(Doc. 42). Adkins asksthe court to dternatively (1) enforce Ronning' s agreement with Lurgi and compe

Ronning to arbitrate under the Ronning/Lurgi contract; (2) treet Lurgi’ s rights againgt Ronning as assigned to




Adkins, and compel Ronning to arbitrate under the Ronning/Lurgi contract; or (3) use its discretionary
authority to stay this case pending arbitration between the parties. The court determines that a discretionary
day is gppropriate, but will not compe Ronning to arbitrate.

The court finds that compulsory arbitration is not appropriate in this case for severd reasons. Firg,
Adkins has no standing to enforce the Ronning/Lurgi agreement, even if Ronning did agree to arbitrate with
Lurgi. Second, athough the Ronning/Lurgi agreement may provide that Ronning’ s performance guarantee
is“assgnable’ to Adkins, thereis no evidence that Lurgi has made such an assgnment. And third, the
court notes that dl three parties are now engaged in arbitration. Adkins and Lurgi began the arbitration
procedure pursuant to the Adking/Lurgi contract, and Lurgi eected to bring clams against Ronning within
the Adking/Lurgi arbitration, invoking its right to do so pursuant to the Ronning/Lurgi contract. It therefore
appears to the court that any request for the court to compe Ronning to arbitrate is moot.

Although the court will not compel Ronning to arbitrate, the court finds that a stay of thiscaseis
gopropriate. The court has the discretion to Stay litigation involving a non-party to an arbitration procedure.
Coors Brewing Co. v. Molson Breweries, 51 F.3d 1511, 1518 (10™ Cir. 1995) (citation omitted). The
court congders three factors in making this decison: (1) whether a stay would promote judicia economy;
(2) whether a stay would avoid confusion and inconsstent results; and (3) whether a stay would unduly
prejudice the parties or create undue hardship. See Meadows Indemn. Co. v. Baccala & Shook Ins.
Serv., Inc., 760 F. Supp. 1036, 1046 (E.D.N.Y. 1991) (cited in Coors Brewing Co., 51 F.3d at 1518).

Notably, here, Ronning is no longer a non-party to the ongoing arbitration proceedings. Thisfact
weighsin favor of staying the indant case. Because the issues in the arbitration proceedings sgnificantly
overlgp with those in this case, the court finds that it would promote judicial economy to stay this case
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pending arbitration. The court adso finds that a stay would avoid inconsistent results, and would not unduly
prgjudice the parties. Because Lurgi has now exercised itsright to compel Ronning to arbitrate, the court
finds that justice will best be served by alowing the arbitration proceedings to continue without parald
proceedings in this court. The court further notes that the arbitration involves dl three parties: Ronning,
Adkins, and Lurgi. Thisaction isonly between Ronning and Adkins. The court finds that the best use of
judicid resourcesisto dlow the parties to resolve mog, if not al, of their disputes in arbitration, where
there exigs the lowest chance of piecemed litigation and the highest chance that dl of the parties will fully
resolve their disputes.

IT ISTHEREFORE ORDERED that Adkins's Motion to Stay Proceedings and Compe
Arhitration (Doc. 42) is granted in part and denied in part. The proceedings are stayed, but there isno
need to compe Ronning to engage in arbitration.

Dated this 19" day of July 2006, at K ansas City, Kansas.

g/ Carlos Murqguia
CARLOSMURGUIA
United States District Judge




