INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

KAREN S. COLE,

Plaintiff,
V.
No: 04-2073-CM -DJW
AMERICAN FAMILY MUTUAL
INSURANCE COMPANY, et al.,
Defendant.

MEMORANDUM & ORDER

Pending before the Court is Plantiff’s Motion for Trid by Jury (doc. 72). Defendant Gary Cole
opposes Fantiff’s request for ajury on groundsthat (1) Plaintiff did not make a timey request; and (2)
Faintiff has not shown theright to ajurytrial under the Fair Credit Reporting Act. For the reasons stated
below, Pantiff’s Motion for Trid by Jury will be granted.
|. BACKGROUND

Plaintiff Cole brings this action under the Fair Credit Reporting Act.! Origindly filedinthe Western
Didrict of Missouri on October 14, 2003, the case wastransferred by the Western Didtrict of Missouri to
the Didrict of Kansas on February 24, 2004. Haintiff did not indudeademandfor jury trid inthe origind
Complaint

On September 27, 2004, Rantiff filed a First Amended Complaint (doc. 51). Plaintiff did not

indudeademand for jury trid inthe First Amended Complaint. Discovery isnow closed and trid currently

115 U.S.C. §8 1681 et seq. (“FCRA”).



is scheduled to begin on September 6, 2005.

II. LEGAL ANALYSIS

A. Right toaJury Trial Under the Fair Credit Reporting Act

Although Congress did not expresdy providefor aright to trid by juryinthe Fair Credit Reporting
Act (“FCRA"), the Seventh Amendment provides that “[i]n suits a common law, where the vaue in
controversy shdl exceed twenty dollars, the right of trial by jury shall be preserved.”? And, itiswell-settled
that the Seventh Amendment’ sjury guarantee extends to statutory claims unknown to the common law,
50 long asthe claims can be said to (1) “soun[d] basicaly intort,” and (2) seek legdl reief 2

1 Doesa FCRA Claim Sound Basically in Tort?

The Court findsthat FCRA clams sound in tort. Just ascommon-law tort actions provide redress
for interference with protected personal or property interests, FCRA providesrdief for invasons of rights
protected under federd law.

Congress enacted the Fair Credit Reporting Act in 1970 to require that “consumer reporting
agencies adopt reasonable procedures for meeting the needs of commercefor consumer credit, personned,
insurance, and other informationinamanner whichisfar and equitable to the consumer, withregard to the

confidentidity, accuracy, relevancy, and proper utilizationof such information . . .”* The statute imposes

2U.S. Congt., Amend. 7.
3Curtisv. Loether, 415 U.S. 189, 195-196 (1974).

415 U.S.C. § 1681(b) (1982).



sgnificant respongbilitieson credit reporting agencies. It limitsthe uses for which a consumer credit report
may be released® and providesaflow chart for chalenging the accuracy of areport. A consumer may, by
written notice to the reporting agency, chdlenge any information contained in his file. If he does so, the
agency must reinvestigate the credit report.” If the information is then confirmed, the consumer may filea
satement of a dispute, and any disputed information will be noted as such in forthcoming reports? The
agency must aso inform the consumer of any information deleted from his report.®

The Act requires each credit reporting agency to maintain “reasonable procedures’ and to exert
a “reasonable effort” in reporting and verifying consumer information, *° but it does not authorize a it
amply to requirethe credit reporting agency to correct an erroneous credit report. Instead, it permits any
consumer who is injured by the negligent falure of a reporting agency to comply with any requirement
imposed by the FCRA to sue for the actual damages sustained by the consumer as aresult of thefalure,
together with the cost of the actionand reasonable attorney’ sfees.™* One who willfully fails to comply with

any requirement imposed by the Act is liable in addition for punitive damages.*?

5ld. at § 1681b

ld. at § 1681i.

Id. a § 1681i(a).

81d. at § 1681i(b)-(c).

°Id. at § 1681i(d).

104 at §§ 1681(b) and 1681&(a).
1d, at § 1681o0.

2|d. at § 1681n.



Given the gtatute explicitly provides rdief for invasions of privacy rights protected under federd

law, there can be no doubt that FCRA claims sound in tort.

2. |sthe Remedy Sought Legal or Equitablein Nature?

The second part of the andyss focuses on whether the remedy Plaintiff seeksislegd or equitable.
An award of money damages was the traditiona form of relief available in the courts of law.*®* This does
not meanthat “any award of monetary relief must necessarily be legd rdlief.”** When the damages sought
aredther “andogous to equitable restitutionary relief, or incidenta to or intertwined withinjunctive relief,”
two exceptions arisewhichwould precludethe right to ajury trid.™> Neither of these exceptions, however,
aoplies to Fantiff’s dam for compensatory and punitive damages because Plaintiff here seeks neither
injunctive nor declaratory relief.

Section 16810 of the FCRA permits any consumer who is injured by the negligent fallure of a
reporting agency to comply with any requirement imposed by the FCRA to sue for the actua damages
sustained by the consumer as aresult of the falure, together with the cost of the action and reasonable
attorney’ s fees.!® One who willfully fals to comply with any requirement imposed by the Act isliablein

addition for punitive damages!” Thus, the FCRA cdlearly creates “legd rights and remedies, enforcesble

BCurtisv. Loether, 415 U.S. at 194.

d. at 196.

B“\Wooddell v. Int’| Brotherhood of Elec. Workers, Local 71, 502 U.S. 93, 97 (1991).
1°|d, at § 16810.

YId. at § 1681n.



for an action for damages in courts of law”® and Plaintiff is entitled to have her FCRA daim tried before
ajury. TheCourt' sholding inthisregardis congstent with the practice of other courtstrying FCRA dams
before ajury.®

B. Timeliness of Request for aJury Trial

Defendant correctly notesthat Flantiff’ srequest for ajury trid is untimely under Rule 38(b) of the
Federal Rules of Civil Procedure®® Under Rule 39(b), however, the court has discretion to order ajury
triad on any or al issues, notwithstanding a party’ s failure to make atimely demand for ajury tria.?* The
Tenth Circuit has found the discretion granted under Rule 39(b) is very broac? and that, in the absence
of strong and compelling reasonsto the contrary, adistrict court should exercise its discretion under Rule

39(b) to grant ajury trid.%

8Curtis, 415 U.S. at 194.

¥Seee.g., Zamorav. Valley Fed. Sav. & Loan Assnof Grand Junction, 811 F.2d 1368 (10th
Cir. 1987) (without addressingwhether plaintiff was actudly entitled to jury trid, appeal's court noted lower
court tried FCRA clam before jury); see, also, Johnson v. MBNA America Bank, 357 F.3d 426 (4th
Cir. 2004) (same); Cousinv. TransUnion Corp., 246 F.3d 359 (5th Cir. 2001) (same); Yohay v. City
of Alexandria Employees Credit Union, 827 F.2d 967 (4th Cir. 1987) (same).

“Fed. R. Civ. P. 38(b) (“Any party may demand atria by jury of any issue tridble of right by ajury
by (1) serving upon the other parties a demand therefor in writing a any time after the commencement of
the action and not later than 10 days after the service of the last pleading directed to such issue, and (2)
filing the demand as required by Rule 5(d).”)

?IFed. R. Civ. P. 39(b) (“Issuesnot demanded for tria by jury as provided in Rule 38 shdl betried
by the court; but, notwithstanding the fallure of a party to demand a jury in an action in which such a
demand might have been made of right, the court in its discretion upon motion may order atrid by ajury
of any or dl issues”™).

2Z2AMF Tuboscope, Inc. v. Cunningham, 352 F.2d 150, 155 (10" Cir. 1965).
23d. (citing Swofford v. B & W, Inc., 336 F.2d 406, 409 (5" Cir. 1964).
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Given the presumption in this drcuit infavor of ajury tria, and because Defendant has not shown
any “grong” or “compelling” reasons for denying ajury trid, the court will exercise its discretion to grant
Faintiff’ srequest for ajurytrid. The Court findsthat granting ajury trid will not prejudice any of the parties
inthis case.

Accordingly, it is hereby ordered that Plaintiffs Motion for aJury Trid (doc. 72) is granted.

IT 1SSO ORDERED.

Dated in Kansas City, Kansas on this 19th day of April, 2005.

g David J. Waxse
David J. Waxse
United States Magidtrate Judge

CC: All counsd and pro se parties



