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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

DONALD L.LONG, et al.,
individually and on behalf of other
similarly situated employees,

Plaintiffs,
CIVIL ACTION
V.
No. 04-2025-CM -DJW
LANDVEST CORPORATION, et al.,

Defendants.

MEMORANDUM AND ORDER

Pending beforethe Court is Rlaintiffs Motionto Compel Defendants Discovery Responses (doc.
90). Paintiffs seek an order compelling Defendants Landvest Corporation, Stephen L. Clark and Orlin
E. Ard (collectively “Respondents’) to respond to various First Interrogatories and First Requests for
Production. Plaintiffs dso seek an order requiring Respondents to pay the reasonable feesand expenses
Faintiffs have incurred in making the Mation to Compel.

For the reasons set forth below, the Motion to Compel will be granted in part and denied in part.
Inaddition, Plaintiffs request for feesand expenseswill be granted in part pursuant to Federal Rule of Civil
Procedure 37(a)(4)(C).

l. Background Information
Fantiffs Dondd Long and Evelyn Merchant filed this action on January 22, 2004 againg three

parties. Landvest Corporation (“Landvest”); Stephen L. Clark (“Clark”), as a partner in Security Sdf-



Storage; and OrlinE. Ard, Jr. (* Ard"), asa partner in Security Self-Storage. Both Flaintiffsasserted clams
againgt Respondentsfor violaions of the Fair Labor Standards Act (“FLSA”),! and the Age Discrimination
inEmployment Act (“ADEA”).2  Plaintiff Long also asserted a claim againgt Respondents for violation of
the Americans with Disabilities Act (“ADA”).3

Fantiffs dleged in ther initid Complaint that they were employed by Respondents as Resident
Managers a a Security Sdf-Storage facility in Shawnee, Kansas during the period 1993 through June 6,
2003. According to Plantiffs, Clark and Ard, through their partnership known as* Security Sdf-Storage,”
owned and operated the Shawneefacility and a number of other Security Self-Storage fadilitiesthroughout
the United States. Plantiffs also dleged that Landvest, through a contractud arrangement with Clark and
Ard, managed and operated, and continue to manage and operate, dl of Clark and Ard' s Security Sdf-
Storage facilities.

Withrespect to their FL SA dam, Flantiffs aleged inther initid Complaint that Respondentsfailed
to pay them for al hours worked and failed to pay overtime in violation of the FLSA. Plaintiffs asserted
that Landvest and the Security Self-Storage partnership were enterpriseswithin the meaning of the FLSA.
With respect to ther ADEA dam, Rantffs aleged in the initid Complaint that they were willfully
terminated from thar employment on the bags of their age and that they were replaced by younger

employees, in violation of the ADEA.

129 U.S.C. §8 201, et seq,
229 U.S.C. §8 621, et seq,

342 U.S.C. §§ 12101, et seq,



Fndly, with respect to the ADA dam, Rantiff Long aleged in the initid Complaint that
Respondents either perceived or regarded him as being disabled and terminated his employment on that
basis. Long asserted that Respondents were his employers within the meaning of the ADA.

Pantiffs served thar Firgt Set of Interrogatories and First Requestsfor ProductiononRespondents
onDecember 1, 2004. Respondentsserved their initia responses and objectionsto the discovery requests
on February 11, 2005, and followed themwithsupplementa responseson April 22, 2005. Paintiffs then
filed their Motionto Compel on May 9, 2005. Respondents responded to the Motionto Compel on June
3,2005. Severd weekslater, Plantiffswere granted leaveto file an amended complaint, which they filed
on July 6, 2005.

Paintiffs Amended Complaint (doc. 102) isfiled on behdf of Dondd Long and Eveyn Merchant
themsdlves and on behdf of other amilarly stuated employees. It asserts violations of the FLSA and
ADEA againg Clark, Ard, Landvest, and fifteen other entities (collectively “Defendants’). Those fifteen
entitiesare various partnershi ps, corporations, limited liability companies, and truststhat Rantiffsdlege are
associated with the Security Self-Storage businesses. Long aso asserts an individua claim for violation
of the ADA againg Defendants. There are now atotd of eighteen Defendantsin the case.

The Amended Complaint dlegesthat throughthe various partnerships, corporations, limited ligbility
companies, and trusts which have been named as Defendants, Clark and Ard own, operate, and manage
more than fifty Security Sdlf-Storage facilities throughout the United States, including the facility at which
Pantiffswere employed. Plaintiffsclaim that through acontractua arrangement with Defendants, Landvest

manages and operates al of Defendants Security Self-Storage facilitiesinthe United States. 1n addition,



they dlege that through that contractua arrangement, Defendants acknowledge, condone, and ratify
Landvest’ s hiring practices and treatment of employees, in addition to Landvest’s employment contracts
with the Resident Managers.

In the Amended Complaint, Plantiffs daim that at al times rdevant to the action, Defendants
operations were integrated such that Defendants condtituted a sngle employer of Plantiffs and other
amilarly stuated Resdent Managers. In the dternative, Plantiffs alege in the Amended Complaint that
Defendantsjointly determined the terms and conditions of the Resident Managers employment, suchthat
Defendants congtituted ajoint employer of Plaintiffs and other smilarly Stuated Resident Managers.

Plaintiffs have filed amotion to provisondly certify this action as a collective action.* They seek
provisond certification of two collective actions. one under the FLSA and one under the ADEA. The
motion is scheduled to be heard on April 13, 2006.

. Analysis
A. First Set of Interrogatories
1 General Objections

Paintiffs ask the Court to overrule various “ Genera Objections’ asserted by Respondents to the

I nterrogatories.
a First Generd Objection
Inthar first Genera Objection, Respondents state that their interrogatory responsesand any further

responsesto discovery propounded by Plaintiffs “are made without acknowledgment of the materidity or

“See doc. 172, filed Jan. 17, 2006.



relevancy of any of the information requested by Plaintiffs” The Court finds such an objection to be
meaningless and overrulesiit.
b. Second General Objection

Intheir Second General Objection, Respondents object to Flantiffs interrogatories as improperly
captioned and improperly seeking information about the fifteen other entities that were joined as
Defendants in the Amended Complaint, which was not filed until months after the interrogatories and
requests for production were served.

As noted above, the Complaint on file at the time the discovery requests were served named only
three parties as defendants. Landvest, Clark, and Ard. Notwithstanding thet fact, the captions on the
interrogatories and requests for production at issue named eighteen parties as defendants. various
partnerships, companies, corporations, and trusts, inadditionto Landvest, Clark, and Ard. Thesewerethe
same entities and parties named in the Amended Complaint, which was not filed until seven months later.
Furthermore, the* Definitionsand Ingtructions’ sections of the Interrogatories defined “ Defendant” as* each
of the named Defendants in Plaintiffs Amended Complaint.”®

The Court will sustainthis General Objection. The discovery requests were served on December
1, 2004. The Motion to Amend, however, was not granted until June 30, 2005, and the Amended
Complaint was not filed until July 6, 2005. Consequently, the only entitiesindividuds that fel within the
scope of “ Defendant” whenthe discovery was propounded and answeredwereLandvest, Clark, and Ard.

The Court thus findsthat Landvest, Clark, and Ard were required only to respond as to themsalves when

SEmphasis added.



information or documents were requested of “Defendants.” The fact that the Complaint was amended
more than seven months later to join new parties did not retroactively impose a duty on Respondents to
go back and provide the requested informationfor the fifteen newly-added defendants. If Plaintiffswished
to obtain this discovery about the newly named defendants, they should have served additional discovery
requests after the Amended Complaint was filed.

Inlight of the above, the Court will sustain Respondents' Second Generd Objection. Accordingly,
wherethediscoveryrequestsrefer to “ Defendants’ or “you” that shall meanonly Landvest, Clark, and Ard.
For example, if aninterrogatory seeks informationreating to “ Defendants,” Respondents need only provide
information reating to Landvest, Clark, and Ard.

C. Third and Fourth Genera Objections

Respondents assert agenera objection to those interrogatories that ask them to identify, provide
or describe any information, documents or things which were known, provided, or existed “a any time’
or withinthe “last ten years.” Respondents also assert a generd objection to the geographic scope of the
interrogatories.  As Respondents re-assert those generd objections in response to the individua
interrogatories at issue, and the parties discuss these objections withrespect to the specific interrogatories,
the Court will do likewise. Consequently, Respondents temporal and geographic scope objections are
andyzed below in connection with the specific interrogatories at issue.

d. “To the Extent That” General Objections
Respondents state inther response to the Motionto Compel that they have withdrawn the genera

objections they asserted in paragraphs five, Six, seven, eight and ten of their interrogatory answers, where



they assert objections “to theextent that . . ..” They ds0 Sate they have not withheld any information
premised onthese generd objections. The Court therefore finds the Motion to Compe moot asto these
genera objections.

The Court will now address the specifics objections that Respondents asserted inresponse to the
interrogatories a issue.

2. Interrogatory No. 1

Inthelr supplementa responsesto thisinterrogatory, Respondentswithdrew their objections. They
concede, however, that they inadvertently falled to answer that portion of the interrogatory asking
Respondentsto state the reasons for Plantiffs termination. 1f Respondents have not aready done so, they

shdl, within thirty (30) days of the date of this Order, serve a supplementa response to this

interrogatory providing this requested information.
3. Interrogatory No. 5

Thisinterrogatory requests various informationabout Clark, Ard, and “the other remaining named
Defendants.” With respect to “the other remaining Defendants,” the interrogatory asks for information
regarding theformationof each* Defendant” and any partnership agreements, operating agreements, articles
of incorporation, and related documents. It also seeks information regrading any individuas who have an
ownership interest in, or ownership reaionship, contractua relationship, or other relationship with
“Defendant.” Findly, it asks Respondents to describe the “ business purposed of each “Defendant.”

Respondents have withdrawn ther vague and ambiguous objection to thisinterrogatory, and have

supplemented their answer. They have now provided the requested information for Landvest, Clark, and



Ard. In addition, they have provided the requested information for two other entities they clam have an
ownership interest in the Shawnee fadlity that employed Plantiffs, i.e., Security Portfolio IV, L.P., ad
Portfolio 2000 Corporation. Respondents object to providing the information requested for any other
entities, i.e., the other entities named as defendantsinthe Amended Complaint, onthe basis of their Second
General Objection, and on alternative grounds of relevance, undue burden, and overbreadth.

The Court finds that Respondents Second Genera Objection, which the Court has sustained,
applieshere. AsLandvedt, Clark and Ard were the only named defendants at the time the interrogatories
were served, they fully responded when they provided the requested information about themselves.
Respondents Second Genera Objection relieves Respondents of any obligation to provide information
for any other entities. Consequently, the Court will deny the Motion to Compe with respect to this
interrogetory.

4, Interrogatory No. 6

Interrogatory No. 6 asks Respondents to identify any other persons or entitiesthat have not been
namedinPantiffs Amended Complaint but whichhave an ownership interest inany Security Self-Storage
fadlity. Respondentsobjected on groundsthat thisinterrogatory isunduly burdensome, isnot likely tolead
to the discovery of admissble evidence, and seeks irrdevant information. Respondents argue that this
action has not been certified this action as a collective action, and that, at present, the only dams in this
case are those of Plantiffs Long and Merchant arisng out of their employment at the Shawnee, Kansas
fadlity. They dso argue that the only entity which had any employment relationship with Plaintiffs was

Landvest, and that no owner of any Security Self-Storage faaility has any employment relationship withany



Resdent Manager who works at a Security Salf-Storage facility. Thus, according to Respondents,
informationregarding these owners has no relevanceto whether any other Resdent Managersare amilarly
gtuated to Plantiffs.

The Court agrees with Respondents that this information is not relevant to any of Plantiffs
individual dams. Respondents have aready provided the requested information pertaining to the parties
ownership interests in the Shawnee facility. Providing the requested information about any other fecility,
where Plantiffs were never employed, has no agpparent relevance to ther individud FLSA, ADEA, or
ADA dams.

Withrespect to Plaintiffs proposed collective actiondams, however, theissue is not as clear cut.
Notwithstanding Respondents assertion that no other entity besides Landvest has an employment
relaionship with any Security Self-Storage Resdent Manager, the Court finds that Plaintiffs should be
alowed to conduct discovery to determineif thisisindeed the case. In addition, the Court finds that this
informationmay be pertinent to Paintiffs cdasswide clams. While the Court has yet to rule onFaintiffs
motionfor provisiona certification, that does not mean Flantiffs are barred from conducting any class-wide
discovery at thisjuncture. Courtstypicaly alow pre-certification discovery that relatesto, or is necessary
for, defining the proposed class, i.e., discovery which seeks “to identify those employees who may be
smilarly situated, and who may therefore ultimately seek to opt intothe action.”® The Court finds that the
requested informationmay lead to the discovery of evidence rdaing to the employment relationship, if any,

exiding between any Resident Manager and the owner of any Security Self-Storage facility. Such

®Hammond v. Lowe' s Home Centers, Inc., 216 F.R.D. 666, 671 (D. Kan. 2003).
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informationwould be pertinent to defining the proposed classof amilaly Stuated Resdent Managers. The
Court therefore overrules Respondents' relevancy objectionsto thisinterrogatory.

TheCourt also overrules Respondents unduly burdensome objection, as Respondents have falled
to support it.  As the parties asserting undue burden, Respondents have the burden to support their
objection, by showing not only undue burden or expense, but that the burdenor expense is unreasonable
in light of the benefits to be secured from the discovery.” Thistypicaly requires providing an affidavit or
other evidentiary proof of the expense or time involved in responding to the discovery request.®
Respondents have made only a conclusory alegation of burdensomeness, and have provided no detailed
explandion, affidavit, or other evidence which demongtrates that providing this information would be
burdensome, time-consuming, or expensve. The Court will therefore grant the Motion to Compel asto
this interrogatory.

5. Interrogatory No. 7

Interrogatory No. 7 asks Respondents to provide certain information for each “Defendant”
pertaining to “ Defendant’ sbooks of account and other records.” Respondents objected to theterm * other
records’ as vague, ambiguous, and overly broad. Respondents have, however, responded to the
interrogatory withrespect to Landvest and the two other entitiesit asserts have an ownership interest in the

Shawnee fadlity, i.e., Security Portfolio 1V, L.P., and Portfolio 2000 Corporation. As for these three

"Cardenasv. Dord Juvenile Group, Inc., 232F.R.D. 377,380 (D. Kan. 2005); Svackhammer
v. Sprint Corp. PCS, 225 F.R.D. 658, 666 (D. Kan. 2004).

8Cardenas, 232 F.R.D. at 380; Swvackhammer, 225 F.R.D. at 666.
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entities, Respondents have provided the requested informationexcept to the extent the interrogatory seeks
information pertaining to “ other records.”

Haintiffsindicate thet their Golden Rule letter to Respondents qudified the term “ other records’
to mean “accounting and financia records.” The Court does not find the term “accounting and financia
records’ to be vague or ambiguous. Thus, to the extent Respondents have not fully answered this
interrogatory asto Landvest, Security Portfolio 1V, L.P., and Portfolio 2000 Corporation based on their
vague and ambiguous objection, they shall provide a supplemental response.

Respondents aso objected to this interrogatory on the basis that it is unduly burdensome and
irrdlevant, and they object to providing the requested information for any entity not named a defendant in
theinitid Complaint. The Court findsthat Respondents Second Generd Objectionisapplicablehere, such
that no information need be provided for parties other than those named as defendants in the initial
Complaint. Thus, information only need be provided for Landvest, Clark, and Ard.

Respondents provided the requested information for Landvest in ther supplementa responses;
however, it does not appear they provided the requested informationfor Clark and Ard. The Court finds
that Respondents have not shown how providing this information for Clark and Ard would be unduly
burdensome. Thus, the undue burden objection is overruled asto Clark and Ard.

Respondents a so asserted arelevance objection. Whileneither party addressesrelevanceinterms
of Clark and Ard responding to this interrogatory, the Court finds that the only books of account and
financid and accounting records of Clark and Ard which would be relevant are those that pertain to any

Security Sdf-Storage Fadility. Thus, the Court will grant the Motion to Compel as this interrogatory

11



pertains to Clark and Ard, but they need only provide the requested information as it pertains to any
Security Sdf-Storage facility. Respondents supplemental response to this interrogatory shal be served

within thirty (30) days of the date of this Order.

6. Interrogatory No. 8

Thisinterrogatory seeks certain information about al Security Sdlf-Storage facilities managed by
Landvest. Theinterrogatory asks Respondentsto identify the owners, addresses, and tel ephone numbers
of each fadility presently managed by Landvest. It also asks Respondents to identify any agreements,
presently in existence or in existence within the preceding ten years, whereby Landvest has assumed any
management respongbilities for the facilities

Respondents objected on the basis of undue burden and overbreadth, and specificaly objected
to the geographica and tempora scope. Respondents aso objected on the basis that the interrogatory
seeksinformationregarding entitiesand individuals who were not named as partiesin the initid Complaint,
and that the information requested is irrdlevant and not reasonably calculated to lead to the discovery of
admissble evidence. Without waiving those objections, Respondentsdid providetherequested information
for the Security Self-Storage fadilities| ocated inthe K ansas City Region, whichare under the respongibility
of Regiond Manager Jm Kely. Respondents have identified Mr. Kdly as the person who hired and
supervised Plantiffs and who made the decisionto terminate their employment. With respect to temporal
scope, Respondents limited the information they provided regarding the management agreements, to the

three-years preceding Plaintiffs termination.
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The Court findsthat Respondents have not supported their undue burden objection and, thus, that
objection is overruled. The Court also overrules Respondents' relevance objections, asthe Court finds
this information is relevant to Plaintiffs dasswide claims and may lead to the discovery of admissible
evidence regarding employees who are smilarly situated to Plantiffs. The fact that these entities have not
been named as defendantsinthe lavsuit does not inand of itsdf render the information irrdlevant or overly
broad.

The Court agrees with Respondents that the ten-year period is overly broad. Courts in
employment and employment discriminationcasestypicaly dlow discovery for areasonable period prior
to, and following, the claimed violations or discrimination.® Asthe FLSA alows for recovery for willful
violations for a period of three years,' the Court findsthat discovery covering the three-year period prior
to Plaintiffs terminationto be a reasonable discovery period.!* Respondentsare thus required to produce

only those management agreements presently in existence or inexistence within the three years preceding

*Owensv. Sorint/United Mgmt. Co., 221 F.R.D. 649, 655 (D. Kan. 2004) (“ Courts commonly
extend the scope of discovery to a reasonable number of years both prior to and following [the liability

period].”).

10See 29 U.S.C. § 255 (providing a three- year statute of limitations for willful violations of the
FLSA).

1See Hammond v. Lowe' s Home Center, Inc., 216 F.R.D. 666, 672 (D. Kan. 2003) (limiting
discoveryin FL SA caseto three-year period prior to last dleged violation). Seealso Stoldt v. Centurion
Indus., Inc., No. 03-2634-CM-DJW, 2005 WL 375667, at *2 (D. Kan. Feb. 3, 2005) (dlowing
discovery into three-year period before and two-year period after dlaimed employment discrimination);
Owens, 221 F.R.D. a 655-56 (alowing discovery into period two and one-half years prior to the aleged
employment discrimination); Garrett v. Sorint PCS, No. 00- 2583-KHV, 2002 WL 181364, at *3 (D.
Kan. Jan.31, 2002) (allowing discovery into three-year period prior to the adleged discrimination to the
present).
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Paintiffs termination. With thislimitation, the Court grantsthe Mation to Compd asto Interrogatory No.

8. Respondents shdl serve a supplementd response to this interrogatory within thirty (30) days of the

date of this Order.
7. Interrogatory No. 9

Thisinterrogatory seeks the names of, and certain other informationpertaining to, dl Resdent and
Rdief Managers employed at any Security Self-Storage fadlity inthe last tenyears. Respondents objected
on the basis that the interrogatory is overly broad, irrdlevant, and not reasonably caculated to lead to the
discovery of admissible evidence. More specificaly, Respondents argue that its tempora and geographic
scope is overly broad because it seeks information asto dl Security Self-Storage facilitiesand for aten-
year period. Respondents also arguethat theinterrogatory isoverly broad and irrelevant because the case
hasyet to be certified as a collective action. Without waving these objections, Respondents provided the
requested information for Resident Managers and Relief Managers employed at Security Sdlf-Storage
fadlities in the Kansas City Region during the period June 6, 2000 to the present, i.e,, the three years
preceding Plaintiffs termination through the present.

Respondents argue in their response to the Motion to Compel that the interrogatory should be
limited to the fadilitiesin the K ansas City Region because those were the only fadilitiesunder the supervision
of Regiona Manager Jm Kéely. They contend that Jm Kdly was the individud who made the decision

to terminate Plaintiffs.
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It istrue that discovery isgenerdly limited to the work unit that is supervised by the individud who
isalleged to have discriminated againg the plaintiff.'? Thus, if Jm Kely were the only individua who made
the decision to terminate Plaintiffs employment, thenthe proper scope of discovery would most likely be
those fadllities that Kely supervised. Plaintiffs, however, point to evidence indicating that Jm Kelly
terminated Plaintiffs withthe approval of hissupervisors, David Masonand Marshdl Millsgp.®* Moreover,
the Regiona Manager’s Handbook, which was produced by Respondents, indicates that “involuntary
(company-initiated) terminations must be discussed withyour supervisor.” The Court findsthat, at thevery
leadt, thereisa genuine issue of fact asto whether Jm Kelly was the sole decisionmaker, and, asaresult,
Plaintiffs discovery should not be limited to those fadilities he supervised.’*  Rather, information should
be provided for dl facilities over which David Mason and Marshall Millsap had authority to make
employment and termination decisions (hereinafter referred to as“Plaintiffs work unit”).

With respect to Respondents' tempora scope objection, Plaintiffs Sate that they have agreed to
limit this interrogatory to the five years preceding Plantiffs termination through the present. Respondents
urge the Court to limit it to the three years preceding the termination. For the same reasons discussed
above, the Court finds a reasonable time period to be the three years preceding Pantiffs termination

through the present, i.e., from June 6, 2000 to the present.

12See, e.g., Owens, 221 F.R.D. at 653.

13See Respondents’ Supp. Resp. to Interrog. No. 1 (Ex. H attached to doc. 91) (“dmKdly, David
Mason and Marshall Millsap discussed terminating Rantiffs beforethar termination. Jm Kelly terminated
Faintiffs with David Mason and Marshdl Millsgp’'s pprova.”)

14See Bryant v. Farmersins. Co, Inc., No. 01-2390-CM, 2002 WL 1796045, at *3 (D. Kan.
Jduly 31, 2002) (alowing broader discovery where parties disputed who the true decis onmaker was).
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The Court overrules Respondents remaining assertion that the interrogatory is objectionable
because the action has yet to be certified as a collective action. Thisinformation is rdlevant to Plantiffs
individud daims and is therefore discoverable independent of whether the actionis certified as a collective
action. The Court dso finds that this information may lead to the discovery of admissible evidence
regarding Resdent Managers who are smilaly situated to Plaintiffs. Thus, this information should be
discoverable even though a collective action has yet to be certified.

Inlight of the above, the Court will grant the Motion to Compel as to this interrogatory, and will
direct Respondentsto serve a supplementd response to thisinterrogatory. The response, however, shal
be limited to the time period June 6, 2000 to the present, and shdl be provided for those facilities over
which David M asonand Marshdl Millsap had authority to make employment and termination decisions’®
Respondents shdl serve ther supplementa response to this interrogatory, as limited, within thirty (30)
days of the date of this Order.

8. Interrogatory No. 10
Interrogatory No. 10 seeksinformationpertainingto Resdent Managers and Relief Managers, and

their spouses and other persons livingwiththem, who have physicd impairments. Respondents are asked

5The Court notes that this interrogatory seeks information for not only Resident Managers but
“Relief Managers.” None of the parties explains what a “Reief Manager” is or how such a postion is
smilar to the Resdent Manager postions held by Plantiffs. Respondents have aready provided
informationabout “ Relief Managers’ employed inthe Kansas City areafacilitiesand have made no specific
objection to producing information for “Relief Managers.” Consequently, the Court will require that the
requested information for Relief Managers be provided in addition to the information for Resdent
Managers.
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to provide a detailed description of the nature of the physical impairment and to provide the individud’s
last known address and telephone number. The interrogatory is not limited in its tempora scope.

Respondents obj ected on the basis that the interrogatory asks for alega conclusonbecause they
must decide whether the impairment satisfies the definition of disability under the ADA. They argue the
interrogatory therefore invades the attorney-client privilege and work product doctrine. They also object
on the bags that the interrogatory is unduly burdensome, overly broad becauseiit is outside the tempora
and geographic scope rlevant to Plaintiffs daims, irrdevant, and not reasonably calculated to leed to the
discovery of admissible evidence. Without waving these objections, Respondents provided the requested
information for Resident and Relief Managers employed a Security Sdf-Storage facilitiesin the Kansas
City Region during the period June 6, 2000 to the present.

It their response to the Motion to Compel, Respondents do not reassert their attorney-client
privilege or work product objections. The Court therefore finds those objections to be abandoned.t’

For the same reasons discussed in connection with Interrogatory No. 9, the Court finds that this
interrogatory should not be limited to the Kansas City Region, as Respondents request. Plaintiffs work
unit should be deemed to indudethe fadilitiesover which David Masonand Marshdl Millsgp had authority

to make employment and termination decisions. Thus, the Court will direct Respondents to provide the

5T his covers the three-year period preceding Plaintiffs termination on June 6, 2003.

Y\When ruling upon a motion to compel, the Court will consider only those objections that have
been (1) timdy asserted, and (2) rdlied up in response to the motion to compel. Cardenas v. Dorel
Juvenile Group, Inc., 232 F.R.D. 377,380 n.15 (D. Kan. 2005). Objectionsinitialy raised but not reied
upon in response to the motion to compel will be deemed abandoned. 1d.
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requested informationfor the facilities over which Mason and Millsgp had authority to make employment
and termination decisons. The Court agrees with Respondents that the temporal scope is overly broad,
and will, for the reasons set forth above, limit the interrogatory to the period June 6, 2006 through the
present.

Withthese limitations, the Court finds that the Motionto Compel should be granted. Respondents

shdl serve a supplementd response to this interrogatory, as limited, within thirty (30) days of the date of

this Order.
9. Interrogatory No. 11

Thisinterrogatory asks Respondentsto identify any contracts or agreements, by and betweenany
two “Defendants,” which are presently inexistence or whichexisted any time during the ten years prior to
the filing of Plantiffs lawsuit. Plaintiffs have agreed to limit thisinterrogatory to “ management or operation
agreements between Landvest and the Security Self-Storage business entities” and to limit it to the five
years preceding Plaintiffs termination through the present.

Respondents asserted various objections to this interrogatory. Respondents, however, have
withdrawn many of those objections, and the only onesthat remain are their objections to its tempord and
geographica scope. For the same reasons cited above with respect to Interrogatory Nos. 6 and 9, the
Court overrules the objection to geographical scope. The Court finds not only that this information is
rlevant to Plaintiffs individud dams, but that it may aso lead to the discovery of admissble evidence
regarding other smilarly situated employees. Although a collective action has yet to be certified, Rantiffs
are entitled to this discovery to determine the identities of any other Resident Managers who may be

smilarly stuated to Plaintiffs. The Court, however, agrees with Respondents that the interrogatory is
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overbroad in itstempora scope, and for the reasons noted above, will limit it to the three years preceding
Paintiffs termination of employment through the present. Respondents shall serve their supplemental

response to thisinterrogetory, as limited herein, within thirty (30) days of the date of this Order.

10. Interrogatory Nos. 12 and 16
Interrogatory No. 12 inquires about the information technology systems of “Defendants.”
Interrogatory No. 16 asks Respondents to provide certain information about e-mail software and servers
used by “Defendants’ during the five-year period preceding thefiling of this lawsuit. Respondents have
provided the information requested in both of these interrogatories for Landvest, Ard, Clark, Security
Portfolio IV, L.P., and Portfolio Corporation. They object, however, to providing thisinformation for any
other entities.

The Court finds that Respondents Second Generd Objection applies here. In accordance with
the Court’s earlier ruling , the Court holds that no response relating to any other entitiesis required. The
Court will therefore deny the Motion to Compe as to these interrogatories.

11. Interrogatory No. 18

This interrogatory asks Respondents to provide certain information about charges filed with the
Equa Employment Opportunity Commission, Kansas Human Rights Commission, Department of Labor,
and other agenciesinwhichany “ Defendant” isaleged to have violated Title V11, the ADEA, ADA, FLSA
or any other state or federal anti-discriminationlaw, for the ten-year period preceding the filing of Plaintiffs
lawsuit.

Respondents obj ected onthe basis that thisinterrogatory is overly broad and unduly burdensome,

is not caculated to lead to the discovery of admissble evidence, and seeks irrdevant information.
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Respondents a so objected to itstemporal and geographic scope and asserted that charges filed pertaining
to any fadility outside of the Kansas City Regionare not discoverable because no collective actionhasbeen
certified.

Respondents later agreed that they would respond for the time period June 6, 2000 to the present
for any chargesfiled by a current or former employee under the supervison of Jm Kdly, i.e., employees
employed in the Kansas City Region, against Landvest Corporation, Clark, Ard, Security Portfolio 1V,
L.P., and Portfolio 2000 Corporation. Respondentsthen represented that no such charges had been filed.

Respondents continue to object to providing thisinformationfor any charge filed againg any other
entity, for the entire ten-year period requested, and for any facilities outside of the Kansas City Region.

For the same reasons cited above with respect to Interrogatory No. 9, the Court overrules the
objection to geographical scope. As the Court ruled above, the relevant work unit for purposes of
Hantiffs individud dams should be defined to indude those facilities over which David Mason and
Marshdl Millsap had authority to make employment and termination decisions. Thus, the Court findsthat
charges filed by any employee againg a facility within that work unit is discoverable with respect to
Paintiffs individud clams. The Court will, conagtent with its rulings above, limit the scope of this
interrogatory to the three years preceding Plaintiffs terminationof employment. Respondents shall serve

their supplemental response to this interrogatory, as limited herein, within thirty (30) days of the date of

this Order.

12. Interrogatory No. 20
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Interrogatory No. 20 asks Respondents to identify each current and former Regiond Manager
employed by “Defendants’ and to provide addresses, telephone numbers, dates of birth, and territories
managed. It aso asks Respondents to identify the facilities within each Regiond Manager’s territory.

Respondents asserted their Second Genera Objection with respect to providing any information
about entities not named as defendants in the initiadl Complaint. They aso objected that the interrogatory
isextremdy burdensome, overly broad, and seeksinformation outside the temporal and geographic scope
rlevant to Plantiffs clams They also objected on the basis that the action has yet to be certified as a
collective action. Without waiving those objections, Respondents provided the requested information for
the Regiond Manager in charge of the fadilitiesinthe Kansas City Regionfor the time period June 6, 2001
to the present.

The Court findsthat Respondents' Second Generd objectionapplieshere, and thet it rdievesthem
of the obligation to provide the requested information for any entities other than Respondents, i.e.,
Landvest, Clark, and Ard. The Court will now proceed to determine the vaidity of Respondents other
objections as they apply to the information requested of Respondents.

Respondents have not supported their undue burden objection, and, thus, it isoverruled. For the
same reasons cited above with respect to Interrogatories No. 6, 9 and 11, the Court overrules
Respondents' objection to geographical scope, and will require Respondents to provide the requested
informetion for any current or former Regional Manage—regardiess of location—employed by
Respondents. The Court will again, consstent with itsrulings above, limit the time period to the three years

preceding Plaintiffs termination of employment through the present. Respondents shdl serve ther
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supplementd responsetothisinterrogatory, aslimited herein, withinthirty (30) days of thedate of thisOrder.

13. Interrogatory No. 22

Thisinterrogatory asksRespondentsto identify eachindividua who was aparticipant in, or covered
by, “Defendants” hedlth or medicd insurance plan or program a any time during the five years prior to
Haintiffs termination. For each individud identified, Plantiffs seek the date any individua was removed
from the plan or program and the name of the insurance agent/representative with whom the individua
communicated in regard to the plan or program. Plaintiffs dso ask Respondents to identify al written or
€lectronic communications between “ Defendants’ and the insurance agents/representatives.

Respondents asserted numerous objections to this interrogatory, including relevance, but did
provide redacted copies of Landvest’s “Group Billing Summaries’ received from its medical insurance
provider for a certain time period. The names and identification numbers of employees listed were
redacted to address “ privacy concerns.”

The Court does not comprehend the relevance of this information, and the relevance of this
informetion is not apparent on the face of the interrogetory. It iswell settled that when the rdlevancy of a
discovery request is not reedily apparent onitsface, the party seeking the discovery hasthe burdento show
the relevancy of the request.® Here, Plaintiffs do not explain the relevancy of the requested information.
The Court will therefore sustain Respondents' relevancy objection and will deny the Motionto Compel as

to thisinterrogatory.

18See, e.g9., Cardenasv. Dord Juvenile Group, Inc., 230 F.R.D. 611, 615-16 (D. Kan. 2005);
Owensv. Sprint/United Mgmt. Co., 221 F.R.D. 649,652 (D. Kan. 2005); Steil v. Humana Kan. City,
Inc., 197 F.R.D. 442, 445 (D. Kan. 2000).
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B. First Requestsfor Production
1 General Objections

Respondents assert the same “ General Objections’ to Plaintiffs requestsfor productionthat they
asserted in response to Plaintiffs interrogatories. The Court makesthe same rulings with respect to these
Genera Objectionsthat it made with respect to the Generd Objections to Plaintiffs interrogatories.

2. Request No. 5

This request seeks dl policy, training, employee, and other manuas and handbooks provided at
any time to the Resident Managers. Respondents objected on the basis that the request seeks irrelevant
information and is extremely burdensome, overly broad, and outside the tempora and geographic scope
of Rantiffs dams. They dso objected on the basis that the request is overly broad because the action
has not been certified asa collective action. Without waiving their objections, Respondents produced the
manuas and handbooks that had been provided tothe ResidentsM anagersinthe K ansas City Regionsince
June 6, 2000.

Respondents have not met their burden to show that producing these manuds is unduly
burdensome. That objection is therefore overruled. With respect to Respondents other objections,
however, the Court will sustain them. Plaintiffshave not shown how production of the manuasfor Resident
Managers employed outside the Kansas City Region is rdevant to Plantiffs individual claims or how
production of the manuasisre evant to determine the identities of any smilarly Stuated Resident Managers.
The Court finds that Respondents have properly responded to this request by producing the manuds and
handbooks provided to the Resident Managers in the Kansas City Region since June 6, 2000. The Court

therefore denies the Motion to Compel as to this request.
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3. Request No. 7

Request No. 7 asks Respondentsto produce an organizationa chart for each *“ Defendant” except
Ard and Clark. Respondents have produced achart for Landvest, but objected to producing charts for
any other entity.

The Court finds that Respondents Second Generd Objection applies here, and, in accordance
with the Court’ s earlier ruling, relieves Respondents from having to provide the requested organizationa
chartsfor any other entities. The Court therefore deniesthe Motion to Compel with respect to thisrequest.

4, Reguests No. 8 and 9

These requests seek documents relaing to monthly occupancy percentages and monthly square
footage occupancy percentages for the Security Sdlf-Storage fadlities  Respondents objected on
numerous grounds, induding relevance and overbreadth. Notwithstanding these objections, the parties
state that they have agreed to limit these requests to the fadlities in the Kansas City Region. They are
unable, however, to agree as to the tempora scope. Plantiffsindicate that they will limit the request to the
five-year period preceding Pantiffs termination. Respondents are willing to provide the requested
documents for the three-year period preceding the termination, and, infact, have aready produced those
documents.

Pantiffs fal to explain the relevance of these documents. The Court, thus, finds no reason to
require Respondents to provide any maerids outsde of the time period aready provided. The Court

therefore denies the Motion to Compel as to these requests.
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5. Requests No. 11, 15, and 17

Request No. 11 seeks monthly and weekly reports generated by Plaintiffs while employed as
Resdent Managers. Request No. 15 seeks performance eva uations, employment reviews, and ingpection
reports for each Resdent Manager and each fadlity in the Kansas City Region during the period of
Hantiffs employment. Request No. 17 seeks dl training materids and related documents used to train
Resident and Regiond Managers

Respondents objected to these requests on severa grounds. The partiesagain, however, indicate
that they have resolved their disputes about these requests except for the tempora scope of the requests.
Fantiffs argue that the rlevant time period should be the five years preceding Plantiffs termination, while
Respondents argue that it should bethreeyears. For the reasons set forth above, the Court finds that the
relevant time period is three years preceding Plantiffs termination. Respondents indicate that they have
already produced dl responsve documentsfor that time period. The Motion to Compd istherefore denied
asto these requests.
[11.  PlaintiffS Request for Expensesand Fees

Fantiffs seek thar reasonable expenses, induding attorney fees, incurred in preparing the Motion
to Compel. Federd Rule of Civil Procedure 37(a)(4)(C) dlows a court to impose sanctions where, as
here, amotion to compd is granted in part and denied in part. Under that rule, the court may “ gpportion
the reasonable expenses incurred in relation to the motion among the parties and persons in a just

manner.”°

19 Fed. R. Civ. P. 37(3)(4)(C).
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Here, Flantiffs Motion to Compel has been granted in part and denied in part. The Court
concludes that Plaintiffs are entitled to recover at least aportion of thar reasonable expensesand fees. To
ad the Court indetermining the proper amount of Flaintiffs recovery, Plantiffs counsd shdl, withinthirty
(30) days of the date of filing of this Order, file an afidavit itemizing the expenses, induding attorney fees,
that Plantiffs have incurred in connection with their Motion to Compe. Respondents shdl have eleven

(11) days theresfter to file a response to the affidavit, and Plaintiffs shal have el even (11) days thereefter

tofileareply brief, if they so choose. After reviewing the briefs, the Court will issue an order specifying the
amount and time of payment.?°

IT ISTHEREFORE ORDERED that Fantiffs Motion to Compel Defendants Discovery
Responses (doc. 90) isgranted in part and denied in part, as set forth herein.

ITISFURTHER ORDERED that dl supplementa responses to interrogatoriesrequired to be

served as aresult of this Order shal be served within thirty (30) days of the date of filing of this Order.

IT ISFURTHER ORDERED that Rantiffs request for an awvard of fees and expensesis
granted in part, and the parties shdl follow the briefing schedule st forth herein regarding the amount of

reasonable expenses and fees to be awarded.

29The Court recognizes that before Rule 37 expenses and fees may be awarded, it must afford the
parties an “opportunity to be heard.” Bradley v. Val-Mgjias, No. 00-2395-GTV, 2001 WL 1249339,
a *11 n.7 (quoting Fed. R. Civ. P. 37(8)(4)(C)). The Advisory Committee Notes to the 1993
Amendments to Rule 37(a)(4) make it clear that a court may consider the issue of sanctions “on written
submissions.” Here, Plantiffs specificaly moved to recover expenses and feees in their motion, and
Respondents had the opportunity to respond to their request. In addition, the Court is seeking specific
informationregarding the reasonable amount of the feesand expensesthat should be awarded. The Court
thereforefindsthat the parties will have had sufficient * opportunity to be heard” within the meaning of Rule

37(2)(4).
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IT ISSO ORDERED.

Dated in Kansas City, Kansas on this 31t day of March 2006.

g David J. Waxse

David J. Waxse
U.S. Magidrate Judge

CC: All counsd and pro se parties
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