INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
RONALD MURRAY,
Plaintiff,
Case No. 04-1298-M LB

V.

EDWARDS COUNTY SHERIFF'S
DEPARTMENT, et al.,

Defendants.
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MEMORANDUM AND ORDER

This matter is before the court on the following motions:
1. Plaintiff’s Motion to Amend Complaint (Doc. 26);
2. Plaintiff’s Motion to Compel (Doc. 27);
3. Plaintiff’s Motion for an Extension of Time (Doc. 30);
4. Plaintiff’s Motion to Appoint Counsel (Doc. 44); and
5. Plaintiff’s Motion for a Protective Order (Doc. 53).
Inaddition, plaintiff requestsby letter that the clerk of the court forward subpoenastohim.

The court’ srulings are set forth below.

Background
Plaintiff, prose, allegesthat defendantsviol ated hisconstitutional rightsunder the 1st,
8th, and 14th Amendments during his11-month confinement in the Edwards County Jail .

Highly summarized, plaintiff assertsthat defendants (1) failed to providean opportunity for




sufficient physical exerciseand/or recreation, (2) interferedwith plaintiff’ svisitationrights,
and (3) screened and/or blocked plaintiff’ sphonecallsandmail. Duringthetimerelevantto

these motions, plaintiff was incarcerated in a correctional facility in the state of Arizona.

1. Motion to Amend Complaint (Doc. 26)

Plaintiff moves to amend hiscomplaint to add a claim for punitive damages and a
requestfor ajury trial. Defendants opposethe motion, arguing that the motionisuntimely
becauseitwasfiled November 18,2004 and the scheduling order required that any motionto
amend befiled by October 25, 2004. However, the court notesthat the scheduling order was
filedand mailedto plaintiff on October 6, 2004 and plaintiff placed hismotiontoamendinthe
mail on November 9. Giventherelatively minimal delay in requesting punitive damages,
defendant’ s untimeliness objection shall be overruled.

Defendants also assert that plaintiff violated D.Kan.Rule15.1 by failing to attach a
copy of theamended complaint to hismotion. Plaintiff countersthat hewasincarceratedin
Arizonaand did not have accessto thelocal rulesfor the District of Kansas; therefore, his
failureto attach theamended compl aint should beexcused. Plaintiff al so attached aproposed
amended complainttohisreply brief. Because plaintiff’ smotionmerely requested|eaveto

assert aclaimfor punitivedamages, hisfailureto attach anamended compl aint settingforth

1

Plaintiff was an inmate at the Ellsworth Correctional Facility when this case was
filed. After the briefing of the motions, plaintiff was returned to the Ellsworth Facility.
(Doc. 60, plaintiff’s notice of change of address, filed Feb. 14, 2005).
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such arequestisnot fatal. Accordingly, the motion to amend to add a claim for punitive
damages shall be GRANTED.

However,theamended complaint attached to plaintiff’ sreply brief will not bealowed.
The proposed amended complaint contains, for thefirst time, awide range of new claims,
including allegationsthat defendants (1) viol ated hisreligious(Asatru) and political beliefs
(unspecified),and (2) failed to provideadequatedental care. Such claimsareboth untimely
and materially different fromtheproposed amendmentsrequestedin plaintiff’ smotion (Doc.
26). Accordingly, the proposed amended complaint attached to plaintiff’sreply brief is
rejected.

IT ISTHEREFORE ORDERED that plaintiff’s motion to amend his complaint to
assertaclaim for punitive damages (Doc. 26) isGRANTED. However, plaintiff’ srequest to
file the amended complaint attached to hisreply brief iSDENIED. Plaintiff shall filean
amended complaint by February 28, 2005 containing: (1) the language in his original
complaint and (2) arequest for punitivedamages. No other language shall be added to the

amended complaint.

2. Motion to Compel (Doc 27)
Plaintiff seeks to compel documents responsive to his production requests.? As

explained in greater detail below, the motion to compel shall be DENIED.

2

Plaintiff labels his production requests by letter and the requests he seeks to compel
are: D through Z, AA, BB, CC, and EE.
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Production Requests A, B, C,and D
Plaintiff seeks“any and all” documents concerning:

employment records of the Edwards County Sheriff’s Department from
September 15, 2001 to September 15, 2004 (Request A);

employment recordsof “the Edwards County Dispatchfor thepast threeyears
(Request B);

employment recordsof personsdesignated as*jailers’ for thepast threeyears
(Request C); and

claimsand complaint files“for the Edwards County Sheriff’s Department
Dispatch and Edwards County Jail” for the past three years (Request D).

Defendantsobject that therequestsareoverly broad. Thecourt agrees. Therequest for “any
and all” employment records is overly broad on its face because it includes personal
informationwhich hasno possiblerelevancetothislawstit?® Similarly, plaintiff’ srequest for
documents concerning “any claims and complaints” isalso overly broad.* Accordingly,
plaintiff’s request to compel production requests A, B, C, and D is denied.

Production RequestsE, F and CC

3
For example, documents related to an employee’ s health insurance and income tax
withholding (W-4) have no relevance to this case.
4
At best, administrative complaints concerning the claimsin this case (recreation,

visitation, mail, and telephone calls) might be relevant. However, plaintiff’ s request
includes complaints and claims having nothing to do with such allegations.

Plaintiff justifies the relevance of many of his discovery requests by referring to
allegationsin the proposed complaint attached to hisreply brief. However, the court has
rejected that complaint.
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Plaintiff requests:
“any and all training manual's, papersor documents... concerning any andall
policiesandregul ationsconnected withthe Edwards County Jail for thepast
three years’ (Request E);
“any and all papersand documentsfor therulesand regul ationsimplemented
for the operation and running of the Edwards County Jail for the past three
years” (Request F); and
“any and all papersand documents...for education requirementsandtraining
for theEdwards County Sheriff’ sDepartment, EdwardsCounty Dispatch, and
Edwards County Jailersfor the past three years” (Request CC).
Defendantsopposetherequests. Thecourt agreesthat therequestsareoverly broad and go
beyondtheclaimsinthiscase.® Therefore, plaintiff’ srequest tocompel production requests
E, F, and CC isdenied.
Production Requests G and H
Defendants state that they have no documents responsive to these requests.
Accordingly, plaintiff’ srequest to compel documentsunder productionrequestsGandH is
denied.
Production Requests!, J, K, M, O,P,Q, T,V,W, X,Y,and Z
Defendantsassert that they haveproduceall of the documentsthat they haveintheir
possession which are responsive to these requests. Because defendants have no other

documentsresponsiveto these productionrequests, an order for productionisinappropriate

and denied.

5

Aswith many of plaintiff’s production requests, his requests sweep too broadly and
include policy and regulations having nothing to do with this lawsuit.
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Production RequestsL, N, S, U, AA, and BB
Highly summarized, these requests seek:

documentsand policies related to medical care and treatment for Edwards
County Jail inmates (Request L);

documentsand policesrelatedtoreligiouspracticesfor EdwardsCounty Jail
inmates (Request N);

documentsrelatedtodisciplinary proceduresfor EdwardsCounty Jail inmates
(Request S);

documentsand policiesrelated to canteen/commissary proceduresfor jail
inmates (Request U);

documentsrel ated tothemeal sservedtothejail inmates, including thenumber
of meals, drinks, and cal oriesfor eachmeal for thepast threeyears(Request
AA); and

documents and policies related to monitoring inmates in the cells of the
Edwards County Jail (Request BB).

Defendants oppose production, arguing that the discovery requests are irrelevant to the
allegationsand claimsin plaintiff’scomplaint. Thecourt agrees. Theclaimsinplaintiff’s
complaint concern (1) physical exercise and/or recreation, (2) visitation rights, and (3)
limitationsconcerning plaintiff’ sphonecallsand mail. Discovery concerning medical care,
religiouspractices, disciplinary procedures, canteen privileges, meals, and cell monitoringis

beyond the scope of thislawsuit and denied.




Production Request R

Plaintiff seeks all documentsrelated to the “policies, rules and for Care of Living
Quartersforinmatesof the Edwards County Jail for thepast threeyears.” Defendantsobject
that the request is vague and overly broad.

Plaintiff’ srequest tocompel documentsisdenied. Theterm* Careof Living Quarters’
isnotdefinedinplaintiff’ srequest anditisunclear what information heisseeking. Moreover,
information concerning“careof livingquarters’ doesnot appear toberelatedtoplaintiff’s
claims; therefore, the request is overly broad and lacks relevance.

Production Request EE
Plaintiff seeksto compel production of:
any and all papers/documentsof you, your attorneysand or any other person
employed by you or your attorneys who have possession of or know the
existenceof any books, records, [or] reports made in theordinary course of
businessthat pertain to any of the matters, pleadings and requests made by
plaintiff to the defendants in the foregoing requests.

Themotiontocompel productionrequest EE isdenied becausetherequestisvague, overly

broad, and seeks attorney * opinion work product.”

IT IS THEREFORE ORDERED that plaintiff’s motion to compel (Doc. 27) is

DENIED.




3. Motion for an Extension of Time (Doc. 30)

Plaintiff seeksan extensionof hisDecember 20, 2004 deadlinefor providing hisexpert
witnessdisclosures. Insupport of hismotion, plaintiff arguesthat hisincarcerationin Arizona
hasmadeit difficultfor himtomeet thisdeadline. Defendantsopposewhat they deemto be
arequest for an open-ended extension of timeto provideexpert witnessdisclosures. After
consideringtheparties’ arguments, thecourt will grant plaintiff alimited extension of timeto
provide his expert witness disclosures.

ITISTHEREFOREORDERED that plaintiff’ sdeadlinefor providing expert witness

disclosures is extended to M ar ch 4, 2005.

4. Motion to Appoint Counseal (Daoc. 44)

Plaintiff movesthe court for an order appointing counsel for the purpose of taking
depositions. Themotionshall bedenied. Plaintiff hasshown anunusually high degreeof skill
in representing himself without the assistance of counsel. Moreover, plaintiff has been
particularly adept at securing discovery without taking oral depositions.

ITISTHEREFORE ORDERED that plaintiff’ s motion to appoint counsel (Doc. 44)

iSDENIED.

5. Motion for a Protective Order (Doc. 53)
On January 14, 2005, defendants mailed plaintiff notice of a January 19, 2005

deposition. Plaintiff received the noticeon January 18 and promptly prepared and mailed a
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motionfor aprotectiveorder totheclerk of the court. Because of the delay associated with
mail service,themotionwasnot filed by theclerk of thecourt until January 24. By that time,
thedeposition had taken placewithout plaintiff’ sparticipation. Plaintiff arguesthat defendants
failedto providereasonabl e noti ceand that thedeposition shoul d be disallowed under Fed. R.
Civ. P. 32(a)(3).

Fed. R. Civ. P. 32(a)(3) provides:

...nor shall adeposition beused against aparty who, havingreceivedlessthan

11daysnoticeof adeposition, promptly fileamotion for aprotectiveorder

under Rule 26(c)(2) requesting that thedepositionnot beheldor beheldat a

different time or place and such motion is pending at the time the deposition

isheld. (Emphasis added).
Becauseof hisincarceration, plaintiff wasunableto “file” hismotionfor aprotectiveorder
beforethedeposition occurred. However, plaintiff’ sinability totimely filehismotionwas
caused by theshort noti ceprovided by defendants® Under the circumstances, thecourt wil|

not penalizeplaintiff for theunreasonabl e noti ce provided by defendants” Accordingly, the

courtwill grant plaintiff’ smotionfor aprotectiveorder and prohibit defendantsfromusingthe

6
January 14, 2005 was a Friday. The notice was filed electronically with the court at
12:00 p.m. central time but it is unclear when the letter was delivered to the post office on
the 14" for mailing. Under the circumstances, the length of notice to a person incarcerated
in Arizonawas unreasonable.

7

Defendants argue that plaintiff’ s incarceration should not interfere with their right tc
conduct depositions. However, the issue before the court is not whether defendants may
take deposition testimony. The issue iswhether defendants may ignore the rules and take
unfair advantage because plaintiff isincarcerated. The court appliesthe rules of civil
procedure fairly to both sides regardless of whether one party isincarcerated.
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January 19, 2005 deposition of AnnaMarie Fulls against him.
IT ISTHEREFORE ORDERED that plaintiff’s motion for a protective order (Doc.
53) iIsGRANTED. Defendantsare prohibited from using the January 19, 2005 deposition

against plaintiff.

6. Subpoena Requests

Plaintiff has requested by letter that the clerk of the court issue to him (1) “four
subpoenasfor anon-party ordering therecipienttoallow [him] toinspect and copy designated
materials’ and (2) “five SubpoenaDucesTecumreDeposition.” However, becauseplaintiff
iscurrently incarcerated, itisunclear how hecanlegally serve subpoenasfor depositionsand
document productionwhichwould comply withtherulesof civil procedure. Pendingrecei pt
of further clarification from plaintiff onthisquestion, hisrequest for theissuance of blank
subpoenaforms shall be DENIED.

IT 1SSO ORDERED.

Dated at Wichita, Kansas this 15th day of February 2005.

S/ Karen M. Humphreys

KAREN M. HUMPHREY S
United States Magistrate Judge
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