INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

Christopher G. Windham and
Jule R. Windham,

Plantiffs,
V. Case No. 04-1247-WEB
Circuit City Stores, Inc.,
Pecific Electricord Company and
Leviton Manufacturing Company

Defendants.
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MEMORANDUM AND ORDER

Now before the Court are Defendant Circuit City’s (Defendant) motion to exclude testimony of
Paintiff’s expert witness and for summary judgment and Plaintiffs motion in limine. (Docs. 45, 46).
Pantiff aleges Defendant negligently installed a range cordset whichcaused afireresultingin$87,650.42
in damages. The Court hasjurisdiction over this case under 28 U.S.C. § 1332. Plaintiffs and Defendant
argue that the other Sde' s expert witness testimony does not meet the standards set out in Rule 702 and
Daubert. Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993); Fed. R. Evid. 702.
Defendant further arguesthat if Plaintiffs expert tesimony is excluded there would be no evidenceshowing

causation; hence, summary judgment would be warranted.

. Facts

1. Faintiffs purchased fromCircuit City arange and range cordset which was ingaled by Circuit



City personnd a Faintiffs resdencein January 1999. Nether of the Plaintiffs noticed anything unusud
about the ingdlation which involved nothing more than hooking up the cordset to the range, plugging the
range cordset into a pre-exigting outlet located on the floor in Plaintiffs resdence, and pushing the range
back into the range cove located in Plaintiffs kitchen. There is no evidence that Circuit City’s
representatives forced or otherwise had to struggle to ingtd| the range and range cordset at the Plaintiffs
residence.

2. The oven portion of the range was used very seldom.

3. A fire occurred a PlaintiffsS resdence on August 2, 2002 causng damage to Plantiffs
resdence and their belongings. The deegpest and lowest char inthe firewasin the kitchen floor area. (F1.
Ex. 2 a 30: 8-13).

4. Therange, asinddled a Plantiffs resdence, sat gpproximately 4-6 inchesaway from the back
wadl inthe range cove of Plantiffs kitchendue to apre-existing capped gasline which prevented the range
from being pushed flush with therear wal. From the time the range was ingdled until the fire, the space
between the rear of the range cove wall and the range was swept clean of dogfood, dust and other debris
on aweekly basis. (Doc. 47, Ex. B a 64: 2-16).

5. Pantiffs insurance carier retained the services of James Martin to investigate the fire and
determine the firés cause. Martin is a licensed professona engineer and has a degree in eectricd
engineering. Martin has been involved in forensic firework for twenty years.

6. Martin investigated the accident scene and wrote a report which concluded that the “range’s
cordset experienced an arcing fault at the lower corner of the range. | believe this arcing was the root

cause of the fireincident.” (Id. Ex. C a 1-2). Martin further stated, “I believe it is most probable the



cordset was defective and/or damaged when it and the range were origindly inddled. This meansthe
cordset was defective when it was origindly ingaled or it was damaged when the range was origindly
placed initsin-use location. No other scenario fits the evidence observed.” (Id. at 2). In his depostion
Martin stated “[i]f the cordset had not been placed in a position where it could be abraded by the screw
head onthe back of the range, | think this fire most probably would not have occurred...” (Pl. Ex. 1at 17:
5-8).

7. Martin hasnot conducted any tests or experiments showing whether ascrew head similar tothat
which was found onthe range could work its way through standard range cord insulation. (Doc. 47, Ex.
D at 36: 15-21). Martin has not performed any tests to determine if the location of the range cord head
and the floor outlet would block the screw from contacting the range cord. (Id. a 67: 7-12).

8. Martin consdered other points of origin for the fire. He Stated that there was no correlaion
between Rantiffs amoking habits and the fire incident because he saw dectricd involvement and the
damage did not gppear to be caused by a smoking fire. (A. Ex. 1 a 8: 11-17). Martin stated that the
results of his report congdered the possihility of the trash can catching firefirst and causing the cordset to
arcasavictim of thefire. (1d. a 41:18 to 42:5).

He considered the top of the stove but concluded that the damage to the bottom of the range was
not consgtent with this scenario. He stated, “[f]irestypicdly burnup and out, not down. One of the key
thingswe look at isthe lowest point of damage or burn. It'strue that you can have something fdl thet's
on fire, combugting, and create a lower burn than the initid initiation of the fire location, | didn’t see
evidence of that here” (Id. a 38: 4-21). He dso stated the lack of any left over burned debris on the

range top was evidence that it did not start on top of therange. (Doc. 47, Ex. D at 47: 2-4).



Martin did not see evidence showing the control console asapoint of origin. “1 was particularly
interested to see if the fire may have somehow originated with an electrica faut in the control console,
presenting excessve fault currents to the cordset, which in turn caused it to fail from being overhested.
None of that occurred.” (ld. at 49: 1-10).

Martin stated that there was no evidence showing the laundry dryer, receptacle to whichthe range
was connected, or the circuit conductor supplying that receptacle wereingrumentd incausng thefire. He
a0 stated that the physicd evidence and damage at the fire scene showed that the firedid not begin under
thefloor. (Id. at 50: 13-17). Martin aso ruled out the naturd gas line as a potentid source of the fire as
it had been capped off. (Id. at 52: 14-16).

9. Martin stated that the insulation from the cordset as an initial fuel source would have been
insufficient to sustain the fire and a secondary fud sourcewould have beennecessary. (Pl Ex. 1 a 57: 1-
14). A paper towe or piece of cloth would have been sufficient asasecondary fud source; however, there
was no direct evidence of a secondary fuel source. (Id. at 56:17 to 57: 14). The linoleum could not have
been a secondary fud source, even with burning insulation dripping onit. (Id. at 71: 10-14).

10. Defendant’ sexpert, John Branch, isalicensed professiona engineer with extensive experience
in fire investigations, epecidly those involving gppliances. (Doc. 48, Ex. C 13); (Id. Ex. D). Branch has
conducted measurementswithrespect to the cord, the outlet and therange. (Doc 47, Ex. E at 41: 9to 42:
10). He has determined that the screw head could not have made sufficient contact with the range cord
insulation to cause arcing fault. (Id. at 42: 12-17).

11. Branch conducted atest to show the durability of acordset. (Doc. 48, Ex. A). He pushed

a cordset agang a screwhead on the back of an exemplar range. Branch measured the backs of the
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exemplar range and the subject range and his measurements showed the two rangesto bethesame. (Doc.
48, Ex. Bat 63: 2-3). Branch compared screwheads on the frame of the subject range and those on the
exemplar range and found them to be nearly identicd. (Id. at 63: 4 to 64: 8). Branch observed the
thickness and composition of the actual range cordset involved in the fire and obtained a smilar cordset
thet is nearly identica ininsulationthicknessand composition. (1d. Ex. C 4). Defendant proffersthistest
not as an attempt to re-create the conditions at the time of the fire; rather, to illustrate the durability of a
smilar cordset. (Id. Ex. B a 66: 2210 67: 1); (Id. Ex C {/5).

12. After thefire, the oven control knob was found in the WM postion. (Id. Ex. D at 10). The
oven vents through the right rear burner element bowl on the range. (Doc. 47, Ex. D at 47: 15-18).
Branchgtated that burn patters on the range indicate the top of the range as the point of originfor thefire.
(Doc. 48, Ex. D @ 5).

13. Branchperformed another test to show the temperature of the range with the oven controller
st in the WM posgition. The frame, oven Size, heating element, and controller in the exemplar range are
essentidly identical to those on the subject range. (Doc. 48, Ex. B at 48:10t0 49: 1, 53: 16 to 54: 12).
The exemplar range is a used range and Branch does not know the history of use of either the exemplar
or the subject range. (1d. at 54:13-25). Branch admits that the history of usage can have a smdl impact
on the temperature variations of the individua ranges. (I1d.).

Branch set the exemplar control knob to WM and recorded temperatures for the oven vent
between 180 to 250 degreesFahrenheit. (1d. Ex. D a 4). Branch explained that the temperatureindicated
on the oven control diad may not reflect the actud temperature a the oven vent. (Id. Ex. B at 52: 7-11).

The oven temperature control runs off of a thermogtat, so it will heat up to a certain degree and once it



reaches that upper limit temperature, it cools down to alower limit and then it heats back up again. (ld.
Ex. B a 49: 25to 50: 8). Branch used this repested hesting and cooling cycle to explain the variation of
70 degrees Fahrenheit in his measurements. (Id. at 50: 9-15). Branchplaced towels over the oven vent
and combustiondid not occur. (1d. at 57: 16-25). Defendant proffersthistest to smulate the temperature
of the oven vent at thetime of thefire. (Id. at 48: 2-3).

14. Defendant proffersan articlein an engineering magazine showing that spontaneous combustion
of oil laden fabricsispossble. (1d. Ex. E).

15. N.F.P.A. 921 istheindustry standard guidefor fireinvesigaion. (Doc. 47, Ex. D at 67: 13-
18). This guide employs the scientific method for investigating fires, that is the systemétic pursuit of

knowledge in an effort to determine a cause of afire. (Id. at 68: 3-13).

Il. Governing Law

Rule 702 of the Federd Rules of Evidence Sates.

If scientific, technical, or other specidized knowledge will assst the trier of fact to understand the
evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill,
experience, training, or education, may testify thereto in the form of anopinionor otherwise, if (1)
the testimony is based upon auffident facts or data, (2) the testimony is the product of rdligble

principles and methods, and (3) the witness has applied the principlesand methodsrdiably to the
facts of the case.

Fed. R. Evid. 702.
Rule 702 requires a court to act as agatekeeper for proposed expert testimony. Ralstonv. Smith
& Nephew Richards, Inc., 275 F.3d 965, 969 (10th Cir. 2001). Therule directsthetria court to assess,

fird whether a proposed expert is qudified by “knowledge, skill, experience, traning, or education” to



render an opinion. Id. If the expert is qudified, the court must determine whether the expert’s opinions
arereliable under Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). Ralston, 275
F.3d at 969.

TheDaubert Court outlined four factors appropriate for considerationinassessngtheadmissbility
of expert tesimony: (1) whether a theory has been or can be tested or falsified; (2) whether the theory or
technique has beensubject to peer review and publication; (3) whether there are known or potentia rates
of error withregard to specific techniques, and (4) whether thetheory or approach has genera acceptance.
Daubert, 509 U.S. at 593-594. “Daubert makes clear that the factors it mentions do not condtitute a
definitive checklist or test.” Kumho tire Co. Ltd., v. Carmichael, 526 U.S. 137, 150 (1999).

The plaintiff need not prove that the expert is undisputably correct or that the expert’ stheory is

“genardly accepted” in the scientific community. Ingteed, the plaintiff must show that the method

employed by the expert in reaching the conclusion is scientificaly sound and that the opinionis

based on facts which sufficiently satisfy Rule 702's rdliability requirements.
Mitchell v. Gencorp. Inc., 165 F.3d 778, 781 (10th Cir. 1999) (citations omitted).

The Court should generdly focus onthe expert’ s methodol ogy rather thanthe expert’ sconclusions,
but the condusions mugt be connected to the existing data by more than the ipse dixit of the expert.
Dodge v. Cotter Corp., 328 F.3d 1212, 1221 (10th Cir. 2003).

Under Rule 702, the Court must aso determine whether the proffered evidence would succor the
trier of fact to understand the evidence or determine afact inissue. Biocore, Inc. v. Khosrowshahi, 183
F.R.D. 695, 699 (D. Kan. 1999). “Specific subject areas of proposed expert testimony must therefore

be examined to ascertain whether each is sufficiently tied to the factsof the particular case that they will be

helpful to thetrier of fact. 1d. Any doubts should be resolved in favor of admissbility. 1d.



“[T]he admissihility of dl expert testimony isgoverned by the principlesof Rule 104(a). Under that
Rule, the proponent hasthe burden of establishing that the pertinent admissibility requirements are met by
a preponderance of the evidence” Fed. R. Evid. 702 (Advisory Committee Notes for 2000
Amendments); see Bourjaily v. United States, 483, U.S. 171 (1987); see Daubert, 509 U.S. at 592

n.10.

I1l. Defendant’ s arguments

Defendant argues that Martin did not usethe scientific method to properly diminate other causes
of thefire, specificdly, that Plaintiffs were smokers and there was a trash can next to the range.

The Court disagrees. Martin's testimony shows that he did diminate dternative causes of thefire
and this has been recognized as a legitimate method of establishing causation. Bitler v. A.O. Smith Corp.,
400 F.3d 1227, 1238 (10th Cir. 2004). “Aninferenceto the best explanation for the cause of the accident
must diminate other possible sources as highly improbable, and must demondiratethat the cause identified
ishighly probable” 1d. However, an expert need not definitively exclude every possble aternative to
testify on causation. 1d. n6.

Martin reasoned to the best inference of the cause of the exploson by diminating other possible
causes asimprobable. Martin specificaly stated that the evidence was not congstent withasmoking fire.
Martin dso gave specific reasons for diminating other possible sources of the fire including the range top,
oven, control console, gaslineand the dryer. He aso stated that he factored in the trash can asapossible
source of thefire; however, he did not explain why he ruled out the trash can as a possible source of the

fire. Fallure to adequatdly explain this one dternative cause of fire does not render Martin's anaysis



completely unrelidble. Cf. Cooper v. Smith & Nephew, Inc., 259 F.3d 194, 202 (4th Cir. 2001) (a
medica expert’s opinion should not be excluded for failing to rule out every possible dternative cause of
anillness, rather, this should affect the weight given to the opinion). The reasons givenfor diminaing other
causes of the fire are sufficient to establish rdiability under Daubert; furthermore, the falure to provide
sufficient reasoning withrespect to the trash can as a source of the fire goes to the weight of his testimony
to be decided by thetrier of fact.

Defendant next argues that Martin's conclusons are unrdiable because he did not conduct any
tests. Tedting isnot the determinativefactor. “Where an expert otherwiserdiably utilizesscientific methods
to reach a conclusion, lack of independent testing may “go to the weight, not the admissibility” of the
tesimony.” McCoy v. Whirlpool Corp., 379 F. Supp. 2d 1187, 1197 (D. Kan. 2005) (citing Zuchowicz
v. United States, 140 F.3d 381, 387 (2d Cir. 1998).

Martin employed physical invedtigation, professiona experience and technical knowledge to
determine causation. Martin concluded that negligent installation caused a screw onthe rear of the range
to abrade the cordset thereby inititing afire. Thisconcluson hasitsbassinthefacts. Frgt, Martin found
the footprints of the range after thefire. He was then able to determine the location of the outlet rdative
to the rear edge of the range. From the position of the cordset, receptacle and the range, Martin concluded
that the way the cordset was plugged into the receptacl e placed the cordset inapostionto be abraded by
the screw on the range. This methodology involves asufficiently reliable method that would aid the jury
in resolving afactud dispute. See Bitler, 400 F.3d at 1235 (dthough not susceptible to testing or peer
review, observation of the physica evidence at the accident scene to deduce causation does condtitute

generdly acceptable practice as amethod for fire investigators).



Defendant next argues that Martin’ s condusions are unsupportable because they involve different
inferences from the same types of facts. Martin observed no unburned debris either on top of the range
or onthe floor behind therange. Consequently, Martin concluded that the range top did not beginthe fire
because there was no evidence of unburned materia. Conversely, Martin concluded that a fire was
sustained by materia behind the range despite asmilar lack of evidence of unburned materidl.

Martin gave other reasons for diminating the top of the range as a point of origin for the fire. He
gated things tend to burnout and up not down. The lowest point of burn was the kitchen floor and there
was no evidence of something burning and faling to the ground. Martin’sfindingsthat thefiredid not begin
on the range top is supportable on these observations. The inconsigtenciesin his reasoning based on the
absence of unburned materid goes to the weight to be assigned Martin’ stestimony by the trier of fact.

Defendant findly argues that Martin's conclusion is unsupportable because he stated secondary
materia would have been necessary to sudain afireonthe floor behind the range; yet, thereisno evidence
of secondary source materid exising inthat location. Defendant citesPlaintiffs testimony that they cleaned
weekly behind the range as evidence that there was no secondary source material. The Court disagrees.
Fantiffs need to clean weekly does not stand for the proposition that there was never any materid that
could act as a secondary sourcefor afire rather, it showsthat materids indeed found their way behind the
range. Plaintiff stated her two dogs would frequently bring in dust after coming in the back door and that
dogfood wasfound on aweekly basis behind the range. Whether there was something behind the range
that could have acted as a secondary source at the time of thefire, despite Plaintiffs cleaning habits, isa
question of fact for the jury.

The Court findsthat Rlantiffs have shown Martin’ stestimony to be sufficiently reliable. The Court

10



aso finds that the testimony is sufficiently relevant asit will assst the trier of fact in determining the cause

of thefire

V. Pantiffs Mationin Limine

Plaintiff seeks to exclude evidence of two tests conducted by Defendant’s expert. The law
digtinguishes between tests which amulate the actua event and those which merdly illusirate mechanica
principles.

Experimentspurporting to smulate actual events may be admissble if madeunder conditionswhich

are subgtantialy smilar to those which arethe subject of the litigation. While the conditions need

not beidenticd, they must be sufficiently smilar to provide afair comparison...On the other hand,
filmed evidence whichis not meant to depict the actual event may be admitted to show mechanica
principles, uponashowing that the experiment [was] conducted under conditions that were at least
smilar to those whichexisted at the time of the accident...Experimentsused to Smply demonstrate
the principles used in forming expert opinion need not grictly adhere to the facts. It isimportant
then that the jury be ingtructed that the evidence is admitted for alimited purpose only.

Four Corners Helicopters, Inc. v. Turbomeca, SA., 979 F.2d 1434, 1442 (10th Cir. 1992) (internal

quotations and citations omitted).

Plaintiffs want to exclude evidence of a videotaped test where Branch pushes a cordset againgt a
screw on arange. Plaintiffsargue thetest wasnot Smilar to actud conditions because: Branch did not use
the same cordset asthe one involved inthe fire; the position of the range rdaive to the room was different;
and the cordsat involved was behind the range for 3 and a half years whereas Branch's test lasted only a
few seconds. Defendant responds that this test is proffered to show the physica characterigtics of the

cordset and not as an attempt to re-create the conditions which existed at the time of the fire; therefore,

the test meets the standard for being smilar to actua conditions.
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The Court agrees that Defendant’ s test is Smilar enough to those conditions exiding at the time of
thefire. Firs, Branch took measurements and found that the insulation composition and thickness of the
exemplar cordset were substantidly smilar to the subject cordset. The law requires smilarity of
arcumstances not identica circumstances and the exemplar cordset is suffidently Smilar to the subject
cordset.

The facts that Branchdid not |ocate the exemplar range inthe same place in aroom as the subject
range or test the cordset for as long as the subject cordset was used does not make thistest so dissmilar
that it should be excluded. Defendant has not proffered thistest in an attempt to re-create the conditions
at the time of the fire rather, the test demongtrates the durability of the cordset in an attempt to show
Hantiffs theory of causation is unlikdy. Paintiffs are ill free to cross-examine Branch to highlight the
differences between the cordsets, length of use and range location. See Daubert, 509 U.S. at 595
(vigorous cross-examination, presentation of contrary evidenceand careful ingructions are the traditiona
and appropriate means of attacking shaky but admissible evidence); Four Corners, 979 F.2d at 1442
(typicdly dissmilarities of experimenta evidence goes to weight of evidence rather than admissibility).

The Defendant measured or observed the exemplar range, cordset and range screwheads and
testified thet they are either the same or nearly identica. These Smilarities are sufficient for thistest to be
admissble

Pantiffs dso argue that even if this test were admissible, it would create unfair prgjudice to
Plaintiffs case and midead the jury. Fed. R. Evid. 403. Rule 403 Sates.

Although relevant, evidence may be excluded if its probetive vaue is substantialy outweighed by

danger or unfair prejudice, confusion of the issues, or mideading the jury, or by consideration of
undue delay, wagte of time, or needless presentation of cumulative evidence.
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“In weighing the factors under Rule 403, the court should generdly give the evidence its maximum
reasonabl e probativeforce and itsminimumreasonable prgudicia vadue” SECv. Peters, 978F.2d 1162,
1171 (10th Cir. 1992) (quotations and citation omitted).

Firg, the Court notes Branch's test on the cordset is highly probative asit makes Plantiffs theory
of causation lesslikdy. The dissmilaritiesbetween the test conditions and the conditions at the fireare not
S0 greet asto subgtantially outweigh the test’s probative value. Moreover, any unfar prejudice or danger
of the jury being mided can be amdiorated with alimiting ingtruction.

Paintiffs next seek to exclude Branch’ s testimony about the temperature of the range at the time
of thefire. Plantiffs argue that Branch’s testimony is based on atest that is unrdiable and is so dissmilar
with the actud conditions at the fire that it is inadmissble. Plaintiffs point out the following facts 1) the
exemplar and subject rangeshad unknown histories; 2) adifferent control knob was used on the exemplar
range; 3) temperaturesinthetest varied 70 degrees; 4) the knobs are not religble indicators of temperature;
5) ranges  temperatures vary based upon life experience; and 6) towels placed over the ovenvent did not
combust. Defendant clams that this test is subgtantidly smilar to the actud conditions and should be
admissible under Four Corners.

Hantiffs dam that the inherent temperature variation of individua ranges based on unique histories
of each range makes the testing of this range different from the actua conditions of the subject range.
Branch admitted as much but stated that the temperature differences from range to range based upon
different histories was not much. Accounting for Branch' s testimony, the preponderance of the evidence

shows that the temperature variations are not so wide as to make the test not subgantidly smilar to the
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actua event.

Paintiffs sate that the control knobswere different; however, they fail to provide any substantive
legd andyss. While the knolbs may have been different, Branch states that both ranges had an identical
framesand ovendements. Moreover, he stated that the oven temperature controller in theexemplar range
was essentialy identical to the subject range. Plantiffs fail to argue why the difference between the two
knobs onthe rangesis anything morethan cosmetic. The Court findsthe exemplar rangeto be subgtantialy
amilar to the subject range.

Hantiffs argue that the knobs are not rdiable indicators of temperature. Apparently Plaintiffs
bdieve this makes the experiment unreliable; however, Branch admits as much in his tetimony. Branch
dtated, “[t]hese controllers just aren’t that-aren’t designed to be that accurate in thisrange, that’swhy |
tested one, instead of going off of the reading on therange...” (Doc. 48, Ex. B a 52: 7-10). The Court
disagrees with Flantiffs argument that a failure to rely on inaccurate temperatures on the knobs make
Branch's independently recorded temperature measurements unreligble.

Faintiffs next argue that Branch’s measurements recorded a temperature variation of 70 degrees
Fahrenheit. Flantiffs again fal to explan wha sgnificance this variaion has on the rdiability of the test.
Branch explains that the temperature variaionis aresult of the range design. The oven does not hest the
element to a certain temperature and leave it there; rather, there is a constant cycle of hesting and cooling
usng athermogtatic control. When the oven reaches acertain upper limit temperatureit shutsdown, which
dlowsfor cooling, and then it heats back up again. Branch stated that this is the way controllers work.
Because the controllers in the exemplar and subject ranges are nearly identical, the Court finds by a

preponderance of the evidence that the temperature variationinthe exemplar rangewassubgtantidly smilar
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to that onthe subject range. Moreover, Branch’sexplanation of the temperature variation isreliable under
the Daubert factors asit is something whose veracity can be tested.

Findly, Plaintiffs argue the towels placed on top of the range did not combust. Other than citing
to cases, Plantiffs again provide no lega andysis. The Court disagrees that this fact makes Defendant’s
experiment unreligble or not sufficently Smilar. Defendant’ s testimony on causation is not an ipse dixit
because it has a bass in exising facts. Branch stated in his report that the burn patterns on the range
indicate the top of the range wasthe point of originfor the fire. The oven control knob on the subject range
was found in the WM position and the oven vent is located through the rear right burner on the range.
Branch's test shows the temperatures of an oven vent when the oven isin the WM position. Consstent
with this theory, Defendant produced a report showing that certain fabrics can spontaneoudy combust.
SeeDaubert, 509 U.S. at 594 (publication inajournd isardevant consderationin assessing the sentific
vaidity on which an expert opinion is premised). While there is no direct evidence that anoil ladentowel
combusted as aresult of the heated ovenvent, the above circumstantia evidence providesaaufficent bass
for Branch's testimony that the firebeganontop of therange. SeeMinerals& Chemicals Philipp Corp.
v. SS Nat'| Trader, 445 F.2d 831, 832 (2d Cir. 1971) (by the very nature of afire, its cause must often
be proven through a combination of common sense, circumstantial evidence and expert testimony).

The fact that the towels did not combust is afact that goes to the weight to be assigned Branch's
theory of causation. However, Defendant’ s proffered testimony and test are based on sufficient factsand
arereliable under Daubert and Rule 702.

Fantiffs also make an unsupported argument that the failure of the towels to combust shows

dissmilarity between the test and the actud conditions. Plaintiffs argument is curious as it requires the
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Court to firg accept Branch's theory that towds did combust from the oven hest; therefore, Branch's
inability to replicate thisin histest shows that it is not substantidly smilar towhat actudly happened. The
Court need not directly address this question as this memorandum hasal ready held that the conditions used
inthe test and those inthe actud fireare substantidly smilar. Thefact that thetowelsdid not combust does
not ater this conclusion; moreover, the Court notesthat this fact causes no prejudice to Pantiffs asit tends

to undermine the credibility of Branch's conclusions.

V. Standard

Summary judgment is proper if the pleadings, depositions, answers to interrogatories, and
admissons on file, together with affidavits show there is no genuine issue as to any materid fact, and that
the moving party is entitled to judgment as amatter of law. Fed. R. Civ. P. 56(c). A principa objective
of the summary judgment rule is to isolate and dispose of factualy unsupported claims. Celotex Corp. v.
Catrett, 477 U.S. 317, 323-324 (1986).

A fact is*materid” if under the subgtantive law it isessentid to the proper disposition of the clam.
Wright ex rel. Trust Co. of Kansasv. Abbott Laboratories, Inc.,259F.3d 1226, 1234-1232 (10thCir.
2001) quoting Adler v. Wal-Mart Stores, 144 F.3d 664, 670 (10th Cir. 1998). “Anisueisgenuineif
there is sufficient evidence on each Sde so that arationd trier of fact could resolve the issue ether way.”
Adler, 144 F.3d at 670.

“The movant bears theinitia burden of making a primafacie demonstration of the absence of a
genuine issue of materid fact and entitlement to judgment as a matter of law.” 1d. at 670-671. The movant

can do this by demongtrating alack of evidence on an essentid dement of the nonmovant'sclam. Id. at
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671. “If the movant carriesthisinitid burden, the nonmovant that would bear the burden of persuasion at
trid may not smply rest upon its pleadings, the burden shiftsto the nonmovant to go beyond the pleadings
and “set forth specific facts’ that would be admissible in evidence in the event of trid fromwhicharationa
trier of fact could find for the nonmovant.” 1d. (citing Fed. R. Civ. P. 56(€)).

Defendant’ s motion for summary judgment was predicated onthe exclusonof Martin's testimony
showing causation. Because the Court finds that Martin's testimony is admissible under Rule 702, there
remains agenuine issue of materid fact on the issue of causationand the motionfor summary judgment must

be denied.

It is ORDERED that Defendant’ sMotionto exclude Rlantiffs expert tesimony and for Summary

Judgment (Doc.46) be DENIED.

It is further ORDERED that Plaintiffs Motion in Limine (Doc. 45) be DENIED.

SO ORDERED this 10th day of March 2006.

9 Wedey E. Brown

Wedey E. Brown, U.S. Senior Didtrict Judge
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