IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

GRETA SEMSROTH, KI'M WAREHI ME,
SARA VOYLES, AND HEATHER PLUSH

Plaintiffs, CIVIL ACTION
V. No. 04-1245 M.B
CITY OF WCHI TA and CHI EF
NORVAN W LLI AMVS,

Def endant s.

Nl el N P N N N N P P P P P

MEMORANDUM AND ORDER

I. INTRODUCTION
This case cones before the court on plaintiffs’ notion for

reconsideration of this court’s order, (Doc. 87), denying plaintiffs’
notion to certify a class action. Al so before the court is
plaintiffs’ response to this court’s order to show cause (Doc. 91).
Def endants responded to plaintiffs’ notion for reconsideration, (Doc.
89), and the matter is ripe for decision.
ITI. Motion to Reconsider

Plaintiffs nmotion to reconsider is governed by Local Rule
7.3(b), which states in pertinent part, “A notion to reconsi der shal
be based on (1) an intervening change in controlling law, (2) the
avai l ability of new evidence, or (3) the need to correct clear error
or prevent manifest injustice.” In the order denying class
certification, the court specifically inforned the parties that any

notion to reconsider nust “strictly conply with” Coneau v. Rupp, 810

F. Supp. 1172 (D. Kan. 1992). (Doc. 137 at 9.) In Coneau, this court




sai d,

The standards governing notions to reconsi der are
well established. A notion to reconsider is
appropriate where the court has obviously
m sappr ehended a party's position or the facts or
applicable law, or where the party produces new
evidence that could not have been obtained
t hrough the exercise of due diligence. Anderson
V. United Auto Wirkers, 738 F. Supp. 441, 442 (D.
Kan. 1990); Taliaferro v. City of Kansas Cty,
128 F. R D. 675, 677 (D. Kan. 1989) .
"[Rlevisiting the issues already addressed 'is
not the purpose of a notion to reconsider,' and
"advanc[ing] new argunents or supporting facts
whi ch were otherw se available for presentation
when the original summary judgnent notion was
briefed is |likew se inappropriate.” Van Skiver
v. United States, 952 F.2d 1241, 1243 (10th
Cr.), cert. denied, 506 U S. 828, 113 S.C. 89,
121 L. Ed.2d 51 (1992).

Coneau, 810 F. Supp. at 1174-75.

Plaintiffs assert that the court denied their notion wthout
“undertaking a rigorous analysis as required by Fed. R Cv. P. 23
and that the court incorrectly determned that plaintiffs had not
satisfied the single-file rule for the class. (Doc. 87 at 2-3).
These argunents do not satisfy the requirenents of Rule 7.3 or of
Coneau.

Rul e 23

The court did not conduct the analysis under Rule 23 for one

si npl e reason: the court lacks jurisdiction over the purported Title

VI1 class action.? As explained in the order (Doc. 86 at 2),

! Plaintiffs also filed a renewed notion to certify the class
whi ch includes a request to certify their 42 U S C. 8 1983 claim
against Wlliams. (Doc. 88 at 2). This is an acknow edgnment t hat
plaintiffs’ 70-page notion to certify was limted to their Title VII
claims. (Doc. 71 at 9 and 59). |In other words, plaintiffs did not
seek to certify their section 1983 claim Mreover, the First Anended
Cl ass Action Conplaint only all eges a section 1983 claimby plaintiffs
individually and not the class. (Doc. 53 at 25-26). This case was
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“[e] xhaustion of admnistrative renmedies is a jurisdictiona

prerequisite to suit under Title VII.” Jones v. Runyon, 91 F.3d 1398,

1399 (10th G r. 1996). The court determ ned that none of the named
plaintiffs who purport to represent the class exhausted their
adm ni strative remnmedies by adequately asserting class-w de clains
before the EEOC.? Nevertheless, plaintiffs’ notion to reconsider
st ates:

All charges allege that the discrimnation was
conti nuous and ongoing. (Doc. 85, Ex. 2 at 5; Exhibit 4 at
2; Doc. 74, exh. 21). Additionally, Plaintiff Senmsroth
stated that she has endured at the hands of “systematic and
ongoing discrimnation.” (ld. at pg. 6). Systematic is
i napposite to isolated. Mreover, the EECC coded Pl aintiff
Sensroth’s charge as a “ternms and conditions” conplaint.
(Doc. 85, Ex. 2 at 5). Heather Plush’s conplaints were
about retaliation as well as terns and conditions of her
enpl oynent, thus, the “sanme circunstances”.

(Doc. 87 at 4). «Qut of an abundance of caution and for the |ast tine,

the court will address these assertions.

Plaintiff Sensroth’s EECC charge stated that “[t] hese incidents
are just an overview of the systematic and ongoing discrimnation |
endure.” (Doc. 85, exh. 1 at 5)(enphasis supplied). 1In response to
the EECC form question that asked “what was the nost recent date you

experienced this harm” all plaintiffs remarked that they were

filed in 2004 and plaintiffs have been afforded extraordi nary | atitude
and time to plead and do discovery with respect to their purported
class action. It thus would be contrary to the letter and spirit of
Fed. R Cv. P. 1 to permt, at this late date, class action
certification of any clainms by any plaintiff under any theory. The
court will not permit this case to proceed by a tinetable dictated by
plaintiffs’ attenpts to correct fallures to bring their clains in a
Binplé manner . Plaintiffs’ renewed notion to certify (Doc. 88) is
eni ed.

2 One of the naned plaintiffs, Heather Plush, did not even nake
a claimto the EECC before filing this case. See Part |1, infra.
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suffering “conti nuous and ongoi ng discrimnation and retaliation for
the claim” (Docs. 74, exh. 21 at 2, 85, exhs. 1 at 2, 3 at
2) (enphasis supplied). Wile all charges used terns that indicated
an ongoi ng problem the charges failed to allege that the problem
af fected anyone other than the particular claimnt.

Plaintiffs assert that no other court since 1975 has drawn such
a harsh conclusion. Plaintiffs are incorrect and have failed to cite
a single case that has allowed a class action to proceed under the
single-filing rul e when the EEOCC charges failed to all ege that anyone
ot her than the claimant suffered discrimnation. Plaintiffs citation

to Thiessen v. General Electric Capital Corp., 267 F.3d 1095, 1110

(10th G r. 2001), does not support their assertion. The plaintiff in
Thi essen alleged the following in his EECC charge:

M. Thiessen also alleges that "enpl oynent decisions” for
"persons simlarly situated" to M. Thi essen show a "stark
pattern unexpl ai nabl e on grounds ot her than age"” and that
"the <conpany has an express but covert policy of
di scri m nati ng agai nst ol der white enpl oyees.” M. Thi essen
goes on to explain, albeit briefly, the bl ocker policy and
how "GE Capital has a pattern and practice of renoving
enpl oyees identified as 'Blockers' fromtheir positions.”

Thi essen v. General Elec. Capital Corp., 996 F. Supp. 1071, 1079 (D

Kan. 1998). Contrary to plaintiffs’ assertion, the court’s
determ nation that Thiessen’s EEOCC charge was sufficient to satisfy
the single filing rule was not based on a “conclusory one-liner.”
(Doc. 87 at 4).

Accordingly, the purported class could not *“piggyback” their

clai ms under the single-filing rule set out in Foster v. Ruhrpunpen,

Inc., 365 F.3d 1191, 1194-95 (10th Cr. 2004). Therefore, the court

was not required to performa Rule 23 anal ysis when the court | acked
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jurisdiction over the purported class action.

ADEA and Title VII

Finally, plaintiffs attack the use of ADEA cases in the court’s

anal ysis and assert that “unli ke the ADEA, under Title VII, a person

does not have to be a naned party to receive the benefits of

t he

class.” (Doc. 87 at 2-3). Plaintiffs then quote an opinion of the

Fourth Grcuit for the foll ow ng proposition:

(Doc.

attenpting to mslead the court.

One of the two Title VII cases, in a string of ADEA cases
cited by the court in support of its conclusion that
plaintiffs’ authorities are superseded, Wiite v. BFlI Waste
Servs., LLC 375 F.3d 288, 293 (4th Cr. 2004), expressly
states that “the ‘single-filing rule,’. . . allows
plaintiffs who have not exhausted the admnistrative
requirenent of filing with the EEOC to join in a |awsuit
with other plaintiffs who have exhausted the requirenent
and that . . . Wite sinply has not joined in a |awsuit
brought by those plaintiffs who filed the earlier EECC
charge from which Wiite would |ike to benefit.” (enphasis
in original). Communications Wrkers of Anmerica v. New
Jersey Dept. of Personnel, 282 F.3d 213, 217 (3rd Grr.
2002); Geene v. Cty of Boston, 204 F. Supp.2d 239 (D
Mass. 2002) (dism ssing plaintiff’s individual claim.

87 at 3, n. 2).

The court certainly hopes that plaintiffs’ counsel is not

Circuit case states as foll ows:

The "single-filing rule,” as applied by those circuits
whi ch have adopted it, allows plaintiffs who have not
exhausted the adm ni strative requirenent of filing with the
EEOCC to join in a lawsuit with other plaintiffs who have
exhausted the requirenent, provided that all plaintiffs'
claims are substantially similar and that the EEOC charge
itself gave notice of the charge's collective nature. See,
e.qg., Bettcher v. Brown Schools, Inc., 262 F. 3d 492, 494-95
(5th Cr. 2001) (setting forth the requirenents for
i nvocation of the "single-filing rule"); Tolliver v. Xerox
Corp., 918 F.2d 1052, 1056 (2d Cr. 1990) (sane); see also
Dalton v. Enploynent Security Conmmin, 671 F.2d 835, 838
(4th Gr. 1982) (noting that the Fifth Crcuit had applied
such a rule in Gawford v. United States Steel Corp., 660
F.2d 663, 665-66 (1981), but noting also that the N nth
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Circuit had declined to apply such arule in Inda v. United
Air Lines, Inc., 565 F.2d 554, 558-59 (9th G r. 1977)). By
its terns, this rule would be entirely inapplicable here
even if our circuit were to adopt it: White simply has not
joined in a lawsuit brought by those plaintiffs who filed
the earlier EEOC charge from which White would like to
benefit. Cf. Bettcher, 262 F.3d at 495 (rejecting a
plaintiff's attenpt to invoke the "single-filing rule"
because the individual who filed the EEOC charge did not
hinsel f bring suit). Rather, White has brought suit on his
own behal f.

Wiite v. BFI Waste Services, LLC, 375 F.3d 288, 293-294 (4th Cr.

2004) (enphasi s supplied). The court in Wite did not apply the
single-filing rule since the plaintiff had already filed his owmn EEOC
charge and a conplaint. The circuit determned that “[w] hat Wite
truly seeks is not to invoke the "single-filing rule,” but sone form
of "relation back" between his claimand the earlier EEOC charge fil ed
by other enpl oyees. Id. Moreover, the Fourth Circuit’s
interpretation of theruleis identical tothat of this court’s order.
The other two cases cited by plaintiffs also apply the single-filing
rule as identified by the court’s prior order.

Plaintiffs’ assertion that the court was incorrect in using
authority from the ADEA arena further denonstrates that plaintiffs
readi ng of Foster is critically flawed. |In Foster, the Tenth Circuit
clearly stated that the single filing rule is applicable in both the
ADEA and Title VIl cases. See Foster, 365 F.3d at 1197 (in “Title VI
and the ADEA [cases], the federal courts have universally recognized
an exception to the individual filing rule . . . [t]his exception to
the individual filing requirenent is known alternatively as the
""single filing rule’"). Foster also explained:

As the ADEA and Title VII have wvirtually identical

requi renents with respect to the filing of EEOC charges,
Title VII cases are applicable here. See Terry v. Ashcroft,
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336 F.3d 128, 151 (2d Gr. 2003) (noting that "the
adm ni strative exhaustion requirenent is the sane under the
ADEA as it is under Title VII" and that, as a result,
judicially-recogni zed exceptions to the Title VII filing
requi renent "also apply to clainms brought pursuant to the
ADEA"); see also Zipes v. Trans Wrld Airlines, Inc., 455
U S 385 395 n. 11, 102 S.C. 1127, 71 L.Ed.2d 234 (1982)
(observing that "when Congress in 1978 revised the filing
requi renent of the Age Discrimnation in Enploynent Act of
1967," it "was nodeled after Title VII").

Id. at 1195, n. 1. Therefore, it was entirely proper for the court
to consider ADEA cases in order to determne if plaintiffs had
exhausted their adm nistrative renedies.

For these reasons and those stated in the court’s previous order
(Doc. 86), plaintiffs’ notion to reconsider is denied.
ITI. Show Cause Order

In the order denying plaintiffs’ class certification (Doc. 86),
the court ordered plaintiffs to show cause why their section 1981
cl aim should not be dismssed for failure to state a claimand why
plaintiff Plush’s Title VIl clai mshould not be dism ssed for | ack of
jurisdiction. (Doc. 86 at 16). Plaintiffs have responded that
di smssal of their section 1981 claimis warranted. Plaintiffs 42
US.C § 1981 claimis accordingly dismssed.?

In addressing Plush’s Title VIl claim Plush attenpts to convi nce
this court that all plaintiffs were sonehow sandbagged because the

issue of exhaustion was not raised in any notion to dism ss.

3 The court is concerned that this claim was not voluntarily
dismssed by plaintiffs at an earlier stage in this action.
Plaintiffs concede that they are not mnorities. Instead of
voluntarily dism ssing a claimthat has no basis in law, plaintiffs
proceeded to assert that their section 1981 claimshould be certified
by this court. (Doc. 85 at 2). In the future, the court cautions
plaintiffs’ counsel to adequately inspect his filings to save both
counsel and the court tine.
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Regar dl ess of whether defendants could have raised this issue on a
notion to dismss, the issue was raised in response to plaintiffs

nmotion to certify. The court reminds plaintiffs that “a court may
dismiss a case for lack of jurisdiction at any stage of the

proceedi ng.” Basso v. Utah Power & Light Co., 495 F. 2d 906, 910 (10th

Cir. 1974).

Pl ush argues that her Title VII clai mshoul d not be di sm ssed for
| ack of jurisdiction based on the reasons set forth in plaintiffs’
notion for reconsideration. Since the court has found that those
arguments lack nmerit, supra, plaintiff Plush’s Title VII claimwlI
be di sm ssed.

The court notes that Plush had an opportunity to establish why
she, as an individual plaintiff, satisfied the single filing rule
under either test set out in Foster, but failed to do so. The court
i's under no obligation to performher research nor nmake argunents on

her behal f. See Phillips v. Hillcrest Med. Cr., 244 F.3d 790, 800

(10th G r. 2001). However, the court concludes that in the abundance
of caution it will address any potential argunents as to whether
plaintiff Plush’s clains satisfy the single filing rule.

Pl ush al |l eges that on two separate occasions in May 2004 she was
verbal |y reprimanded by Sergeant Hungria and dism ssed fromthe crine
scene because she was no | onger needed. (Doc. 53 | 79-80). Pl ush
claims she was also subjected to discipline when she asked
clarification froma supervisor on the scene of a call, requested a
transfer fromSergeant Hungria, and that conplaints were fil ed agai nst
her in retaliation for this action against defendants. (Doc. 53 11

81- 83).




As explained in this court’s prior order, the broader test of the
single filing rule requires that any single plaintiff who wi shes to
pi ggy-back on the EEOC charge of another nanmed plaintiff nust

denponstrate that “their cl ai r8 arose out of the sane circunstances and

occurred within the same general tine franme.” Foster, 365 F.3d at
1199(enphasis supplied). Wiile all plaintiffs have nade a genera
allegation in their EECC charges of retaliation, Plush’s allegations
occurred after the filing of the conplaint. Therefore, Plush’s
all egations of retaliation did not ari se out of the sane circunstances
nor occur within the sanme tinme frane as the other named plaintiffs.

Next, the court will consider Plush's allegations of May 2004.
Warehinme was the only plaintiff to make an all egation that occurred
in 2004; all allegations of the other plaintiffs occurred inthe years
prior to 2004. Warehine's allegation was that she was interrogated
in January 2004 for attending a |uncheon. (Doc. 74, exh. 21 at 2).
Thi s al | egati on does not arise out of the sane circunstances nor occur
within the sane general tine frame as Plush's allegations of
m streatnment in May 2004.

Plush also alleges that she was subjected to discipline by
requesting clarification froma call. After a review of the EECC
charges nade by the other plaintiffs, the court finds that these EEOC
charges do not nmeke a simlar allegation. Plush asserts that she was
denied a transfer, simlar to Warehine. While Warehine did allege in
the conplaint that she was denied a transfer (Doc. 53 f 71), she
failed to make this allegation in her EECC charge. As such, the EECC
was not provided notice of this allegedly discrimnatory conduct.

Since this allegation was not included in Warehi ne’s charge, the court
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cannot find that Plush’s allegation arose out of the sane
circunstances or time frane.

Moreover, for the same reasons set out in the court’s prior
order, Plush cannot satisfy the narrower test set out in Foster. The
charges filed with the EEOC did not give the EECC or the enployer
notice that the all eged discrimnation enconpassed i ndivi dual s ot her
than those who filed the charges. Foster, 365 F.3d at 1198.

Accordingly, plaintiff Plush’s Title VIl clains are dism ssed,
wi t hout prejudice, for lack of jurisdiction.*

IVv. CONCLUSION

Plaintiffs’ nmotion for reconsideration (Doc. 87) is denied.?®
Plaintiffs’ section 1981 <claim is dismssed, wth prejudice.
Plaintiff Plush’s Title VIl claim is also dismssed, wthout
prejudice. This case is now returned to the nagistrate judge for
consideration of any pretrial issuesrelatingtoplaintiffs’ remaining
non-cl ass action clains and defendants’ defenses.

IT 1S SO ORDERED.

Dated this 20t h day of October 2005, at Wchita, Kansas.

s/ _Monti Bel ot

Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE

“ Plaintiff Plush’s request to stay the proceedings until her
adm nistrative renedies are conplete is denied.

> Plaintiffs also request that the court certify its order
denying plaintiffs’ notion for class certification. Plaintiffs,
however, fail to cite any authority that would allow the court to
certify the order under Fed. R CGv. P. 54(b). Failure to make
argunment or cite authority constitutes abandonment. Boone v. Carl sbad
Bancorporation, Inc., 972 F.2d 1545, 1554 (10th G r. 1992).
Plaintiffs’ notion (Doc. 87) is denied.
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