IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

M CHAEL HEI SKELL

Speci al Litigation Trustee

for Aerobotics Industries, Inc.,
FRANK CARBONE AND

M CHAEL CARBONE,

Plaintiff, CIVIL ACTION

V. No. 04-1202-M.B
THE BCElI NG COVPANY,

BCElI NG | NTEGRATED DEFENSES

& SYSTEMS, BOEI NG COMVERCI AL
Al RPLANES, AND BCEI NG CAPI TAL
CORPORATI ON,

Def endant .
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MEMORANDUM AND ORDER

Boei ng has noved to di sm ss Aerobotics’ Fourth Amended Conpl ai nt
inits entirety. (Docs. 3, 25, 26). The court heard oral argunent
on March 15, 2004. The conplaint alleges fraud, breach of contract,
busi ness duress and econonic conpul sion, business disparagenent,
breach of fiduciary duty, breach of good faith and fair dealing, and
RI CO vi ol ati ons.

I. Choice of Law
Generally, a federal trial court sitting in diversity applies the

forum state's choice of |aw Trierweiler v. Croxton and Trench

Hol ding Corp., 90 F.3d 1523, 1532 (10th Cr. 1996). This case was

transferred by the United States District Court for the Northern
District of Texas pursuant to 28 U S C 8§ 1406(a). (Doc. 2.)
Foll owi ng a section 1406(a) transfer, the general rule applies and

“the transferee court nust apply the choice of lawrules of the state




in whichit sits.” Tel - Phonic Services, Inc. v. TBS Intern., lnc.,

975 F.2d 1134, 1141 (5th Cr. 1992).

The parties drafted two different contracts in this case. The
737 contract has a choice of law provision that states “[e]ach
Pur chase Contract and/or Order, including all matters of construction,
validity and performance, shall in all respects be governed by, and
construed and enforced in accordance only with the |law of the State
of Kansas without reference to any rules governing conflicts of |aw
."Y (Doc. 4, exh. 2 7 18.0.) The Apache Contract provides that
“[t]his Contract and the performance thereof shall be governed by the
| aws of the State of Washington, U S A ” (Doc. 4, exh. 3 T 31.)
Federal courts in Kansas routinely enforce the parties’
contract ual choi ce-of -1 aw provi si ons under Kansas choi ce-of -1 awr ul es.

Altrutech, Inc. v. Hooper Holnes, Inc., 6 F.Supp.2d 1269, 1273 (D.

Kan. 1998). Kansas courts generally give effect to such provisions
if the forumsel ected bears a reasonable relation to the contract at
issue and if the parties freely entered into the choice-of-I|aw

agr eenent . See ORI, Inc., 147 F. Supp.2d at 1078 n. 9 (citing

Nati onal Equip. Rental, Ltd. v. Taylor, 225 Kan. 58, 60, 587 P.2d 870,

873 (1978)). Both parties have agreed that the choice-of-I|aw

! Defendants’ attached both contracts to their notion to dismss
in order to establish the applicable law to all state clains.
Usual Iy, when a court relies on materials outside the conplaint, the
court converts the notion to dismss into a notion for sumary
j udgnent . Lanb v. Rizzo, 391 F.3d 1133, 1136 (10th Cir. 2004).
During oral argunent, both parties requested that the court conti nue
to treat the notion as a notion to dism ss and agreed that the choice
of law provisions in the contract controll ed.

The parties also agreed that their subm ssions directed to the
Third Anmended Conplaint (Docs. 4, 22 and 25) may be applied to the
proposed Fourth Amended Conpl ai nt (Doc. 28).
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provisions in the contracts apply to all contract di sputes and do not
argue that the forumis unreasonable or that either party entered the
agreenment unwillingly. Therefore, Kansas law will apply to the 737
contract and Washington law will apply to the Apache contract.

As for plaintiff's fraud and deceit clains, the Kansas Suprene
Court has held that the law of the state where the tort occurs

controls. See Carolina Indus. Products, Inc. v. Learjet, Inc., 2001

W 1636547, *9 n. 12 (D. Kan. Dec. 18, 2001)(citing Ling v. Jan’s

Li quors, 237 Kan. 629, 635, 703 P.2d 731, 735 (1985)); Audiotext
Comruni cations Network, Inc. v. US Telecom Inc., 912 F. Supp. 469,

*473 (D. Kan. 1995)(a choice of law provision that stated the
"construction, interpretation, and performance of this Agreenent shal
be governed by the laws of the State of Kansas" only controlled the
breach of contract clainms and not the tort clains). Under this rule,
the tort is deened to have occurred where the wong was felt. See
Ling, 237 Kan. at 635.

Def endant asserts that Kansas choi ce of | awrul es would apply the
contract provision to the corresponding tort clains and cites a case
from this district for that proposition. However, Chief Judge
Lungstrum hel d that Kansas has not established that a choice of |aw
provision in a contract applied to the parties’ tort clainms. Abbott

v. Chem cal Trust, 2001 W 492388 (D. Kan. Apr. 26, 2001). Rather,

he determ ned that the plaintiffs failed to address the choi ce of |aw
i ssue and, therefore, acquiesced to the application of Kansas law to
their tort claims. In this case, plaintiff has stated that he wl|
accept defendants’ analysis of the choice of law “without waving its

right to further exam ne and chall enge Defendants’ conflicts of |aw
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analysis as the case proceeds.” (Doc. 22 at 4.) Plaintiff again
asserted during oral argunent that the choice-of-lawprovisionin each
contract would al so control the tort clainms, but only for the purposes
of the present notion. The court is not sure what plaintiff has in
m nd but inasmuch as the court is able to extract the tort clains that
relate to the separate contracts, all tort clainms relating to the 737
contract will apply Kansas |aw and the clains relating to the Apache
contract will apply Washi ngton | aw.
II. Motion to Dismiss Standards: FRCP 12 (b) (6)

The standards this court nmust utilize upon a notion to dismss
are well known. This court will dismss a cause of action for a
failure to state a claimonly when it appears beyond a doubt that the
plaintiff can prove no set of facts that would entitle |egal relief

or when an issue of law is dispositive. See Ford v. West, 222 F.3d

767, 771 (10th Cir. 2000); Robinson v. Kansas, 117 F. Supp.2d 1124,

1129 (D. Kan. 2000). Al'l well-pleaded facts and the reasonable
i nferences derived from those facts are viewed in the |ight nost

favorable to plaintiff. See Ford, 222 F.3d at 771; Davis v. United

Student Aid Funds, Inc., 45 F. Supp.2d 1104, 1106 (D. Kan. 1998).

Concl usory al |l egati ons, however, have no bearing upon this court’s

consideration. See Hall v. Bellnon, 935 F.2d 1106, 1110 (10th Cr

1991) (stating that “conclusory all egations wi thout supporting factual
avernents are insufficient to state a claimon which relief can be

based”); Overton v. United States, 74 F. Supp. 2d 1034, 1041 (D. N M

1999) (citing Dunn v. Wite, 880 F.2d 1188, 1190 (10th G r. 1989)).
In the end, the issue is not whether plaintiff wll ultimately

prevail, but whether he is entitled to offer evidence to support his
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clainms. See Robinson, 117 F. Supp.2d at 1129.

IIT. ANALYSIS

A. Aerobotics Lacks Standing

Def endants have conceded that the addition of the bankruptcy
trustee to the Fourth Anended Conplaint has cured this defect.

B. The Carbones Lack Standing

The conplaint alleges that the Carbones are suing in their own
right. (Doc. 28 11 4, 5.) Defendants assert that the Carbones, as
former shareholders of Aerobiotics, cannot bring a nonderivative
action. (Doc. 4 at 6-7.) The Carbones respond by asserting that they
has al | eged sufficient facts to establish a Hobbs Act violation, i.e.
threats, extortion, duress, and fearnongering. (Doc. 22 at 3.)

Aerobotics was incorporated in the state of Texas and, under
Texas | aw, a sharehol der may bring suit “where the wongdoer viol ates
a duty arising fromcontract or otherw se, and ow ng directly by him

to the stockholder.” Wngate v. Hajdick, 795 S.wW2d 717, 719 (Tex.

1990); Coneau v. Rupp, 810 F. Supp. 1127, 1153 (D. Kan. 1992)(sane

rul e applies under Kansas |law). But no private right of action exists

for a Hobbs Act violation.? Wsdomyv. First M dwest Bank of Popl ar

2 puring oral argument, the ~court questioned plaintiff
extensively regarding this allegation. Plaintiff insisted that the
conplaint sufficiently alleged a Hobbs Act violation suffered by the
Car bones. Even if a private right of action existed, for which
p}aintiff provi ded no authority, plaintiff’s claimfails as a matter
0 aw.

The Hobbs Act allows crimnal prosecution when a person has
"obstruct[ed], delay[ed], or affect[ed] commerce or the novenent of
any article or commodity in commerce, by . . . extortion or
attenpt[ed] or conspire[d] so to do, or conmmt[ted] or threaten|ed]
physi cal violence to any person or property in furtherance of a plan
or purpose to do [so]." 18 U.S.C. § 1951. "Extortion" is defined in
the Act as "the obtaining of property fromanother, with his consent,
I nduced by wongful use of actual or threatened force, violence, or
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Bluff, 167 F.3d 402, 408-09 (8th Cir. 1999); Creech v. Federal Land

Bank of Wchita, 647 F. Supp. 1097, 1099 (D. Col o. 1986).

Accordi ngly, the Carbones | ack standing and are dism ssed from
t he action.

C. Fraud

Def endants assert that di sm ssal of the fraud clains is warranted
under Fed. R CGv. P. 9(b), which provides, “[i]n all avernents of
fraud or mstake, the circunstances constituting fraud or m stake
shall be stated with particularity. Mlice, intent, know edge, and
ot her condition of m nd of a person nay be averred generally.” The
purpose of thisruleis to provide a defendant with fair notice of any
fraud clai mand the factual grounds upon whi ch those cl ai ns are based.

Koch v. Koch Indus., Inc., 203 F.3d 1202, 1236 (10th G r. 2000). This

hei ghtened form of pleading, however, nust be balanced with the
requirenents of Rule 8 for “sinple, concise, and direct” pleadings.

Schwartz v. Celestial Seasonings, Inc., 124 F.3d 1246, 1252 (10th G r.

1997). Significantly, Rule 9(b) does not raise the required | evel of
pleading to fact pleading; it is still a formof notice pleading. 5
C. Wight & A MIller, Federal Practice and Procedure § 1298, at 410
(1969); see also Bennett v. Schmidt, 153 F.3d 516, 517 (7th Cr.

1998). To provide adequate notice, a plaintiff must provide the

fear, or under color of official right.” 18 U S.C. § 1951(b)(2). The
Carbones have only alleged that Boeing has obtained Aerobotics
property and not that of the Carbones individually. Mor eover,
plaintiff has failed to plead that Boei ng t hreat ened physi cal viol ence
to the Carbones in furtherance of a plan to obtain their individual
property. Boeing threatened that the Carbones would never get any
work from Boeing again. (Doc. 28 § 31.) In sum Boeing s actions,
as a matter of law, do not rise to the level of a threat or extortion
wi thin the neaning of the Hobbs Act.
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“time, place, and contents of the false representation, the identity
of the party making the false statenents and the consequences

thereof.” Lawence Nat’'|l Bank v. Ednonds (In re Ednpbnds), 924 F.2d

176, 180 (10th Cr. 1991). Stated differently, a plaintiff nust set
forth the “who, what, where, and when” of the fraud claim Plastic
Packagi ng Corp. v. Sun Chemical Corp., 136 F. Supp. 2d 1201, 1203 (D

Kan. 2001) (citations omtted).

Plaintiff has alleged nine instances of fraud.® (Doc. 30 at 1-
2.) The first instance is that when Boeing solicited bids for the
manuf acture of parts for the Apache, “Boeing failed to disclose
technical data revealing warped raw material billets.” Plaintiff
asserts that Boeing-Philadel phia had docunents in its possession at
the time the Apache contract was awarded to Aerobotics in 1998, but
did not disclose the docunents and concealed the information.
Plaintiff contends that Aerobotics was induced into subnmtting a
manuf act uri ng pl an that provi ded for 50%I ess operations t han what had
previ ously been successful. (Doc. 28 Y 58 and 91.) Under WAshi ngt on
law, “[w] hen the |aw inposes a duty on one party to disclose al
material facts known to him and not known to the other, silence or
concealment in violation of this duty with intent to deceive wll
anount to fraud as being a deliberate suppression of the truth and

equi valent to the assertion of a falsehood.” Qates v. Taylor, 199

® Both the third and proposed fourth anended conplaints are quite
proli x. Therefore, on January 13, 2005, the court requested that
plaintiff supplement his response brief to specifically reference
all egations in his conplaint that support plaintiff’s clainms. (Doc.
29.) Plaintiff responded by letter on January 18, 2005. (Doc. 30.)
The court has relied heavily on the letter inits effort to correlate
the allegations of the conplaints with the respective clains.
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P.2d 924, 927 (Wash. 1948).

Plaintiff’s second allegation is that “Boeing attenpted to hide
the material warping by changing the material standards to disguise
the warping.” (Doc. 30 at 1.) In this allegation, which also applies
to the Apache, plaintiff specifies that Boei ng engi neers mani pul at ed
the datum pl ane so that the parts coul d pass inspection. (Doc. 28
50.)

Plaintiff’s third contention is basically a restatenment of his
first claim

Plaintiff’s fourth contention is that “Boeing wi thhel d techni cal
data on the nacelle webs on the 737 to hide the inadequacy of the
material to manufacture the part.” (Doc. 30 at 1.) Under Kansas | aw,
inorder to state a claimfor fraud by silence, a plaintiff nust plead
t hat a def endant has suppressed or conceal ed facts which it was under

a legal or equitable duty to communi cate. DuShane v. Union Nat. Bank,

223 Kan. 775, 760, 576 P.2d 674, 679 (1978). Plaintiff nakes general
al | egations that the machi ni ng process had i nherent probl ens that were
conceal ed from Aerobotics during the bidding process, i.e. the
flatness requirenment for finished parts was .015 inches per I|inear
foot, but the raw material had deviations up to .500 i nches per linear
foot. (Doc. 28 Y 56.)

Al t hough the court has sone reservations regardi ng Boeing’' s duty
in connection with plaintiff’s fourth claim it finds that plaintiff
has sufficiently pleaded a cause of action for fraudulent failure to
di scl ose i n each of these four clains. The renuining clains, however,
are insufficient.

Plaintiff’s fifth contentionis that “Boei ng procurenment nanagers
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m srepresented changes to purchase orders.” (Doc. 30 at 1.) Under

Kansas | aw, “[w] here a plaintiff seeks to recover because of the fraud
of the defendants, based upon fal se representations, it is incunbent
upon himto al | ege and prove what representati ons were nade, that they
were fal se, that he believed themto be true, and that he relied and

acted upon themto his detrinment.” Mnnesota Ave., Inc. v. Automatic

Packagers, Inc., 211 Kan. 461, 466, 507 P.2d 268, 272 (1973). The

conplaint states that the managers “refused to accurately reflect
engi neering, manufacturing and schedul e changes to purchase orders,”
whi ch af fected the anount that Aerobotics was paid under the contract
and its performance requirenents. (Doc. 28 ¢ 60.) However, the
conplaint |acks any allegation that the inaccurate purchase orders
were relied on by Aerobotics. It also lacks any allegation that
Boei ng stated the changes woul d be made and were not nade. Moreover,
the allegation lacks the who, where and when requirenents of
hei ght ened pl eadi ng.

Plaintiff’s sixth contention is that Boeing failed to disclose
t he dysfunctional corporate relationship between Mesa engi neers and
Boei ng- Phi | adel phi a manufacturers of the Apache fusel age. However,
the conplaint does not allege that Boeing failed to disclose the
relationship, as required by Washington |aw, but rather that the
dysfunctional relationship caused probl ens and fi nancial harm (Doc.
28 1 53.)

Plaintiff’s seventh contention is that Boeing agreed in witing
to release funds to plaintiffs but then reneged. (Doc. 28 § 75.2.)
Plaintiff alleges that Lauren Pearce executed a witten agreenent with

Aer obotics. The hei ght ened pl eadi ng st andards seemto be net for this
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al | egati on. However, the conplaint |acks any allegation that at the
time the agreenment was made Pearce knew that it was fal se. Rather,
the allegation is that Donna Bodgen abrogated Pearce’ s conm tnment and
the allegation fails to state a claim Thus, plaintiff has wholly
failed to allege that there was any fal se statenent.

Plaintiff’s eighth contention is that Boeing' s representation
that it would settle up later was fraudul ent. (Doc. 28 | 42.)
However, plaintiff has failed to allege when this statenent was made
and who made it. “In the context of corporate defendants, plaintiffs
must identify the specific individuals who nmde the alleged

m srepresentations.” Gottstein v. National Ass'n for Self Enployed,

53 F. Supp. 2d 1212, 1218 (D. Kan. 1999).

Plaintiff’s final contentions also fail to plead the fraud with
particularity. There are no specifics - they are all general
all egations of tactics Boeing used. (Doc. 28 {1 64-65.)

In sum the only clains that satisfy rule 9(b) are plaintiff’s
contentions 1 through 4 regarding Boeing’s failure to disclose
information prior to consunmation of the 737 and Apache contracts.
Al other clains of fraud are di sm ssed.

D. Heightened pleading of predicate RICO acts*

“*Plaintiff’s conplaint appears to set out clains for substantive
violations of the Hobbs Act, mail and wire fraud, and Interstate
Travel in Aid of Racketeering Enterprise. (Doc. 28 at 53.) Inasnuch
as the conplaint may attenpt to all ege substantive clai ns, rather than
just predicate acts to support a civil R CO action, they are
di smi ssed. No private action exists for these supposed cri m nal acts.
See Wsdom 167 F.3d at 408-409 (Hobbs Act and mail and wire fraud);
Baj orat v. Col unbi a-Breckenri dge Devel opnent Corp., 944 F. Supp. 1371,
1377 (N.D. 111. 1996) (I TARE). Rarely is there a private right of
action under a crimnal statute. Chrysler Corp. v. Brown, 441 U. S
281, 316, 99 S.Ct. 1705, 1725, 60 L.Ed.2d 208 (1979).
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Plaintiff nust plead allegations of nmail and wre fraud with

particularity. Ad-XlIntern., Inc. v. Kol bjornsen, 2004 W. 887354, *1

(10th Cir. Apr. 27, 2004)(citing Cayman Exploration Corp. v. United

Gas Pipe Line Co., 873 F.2d 1357, 1362 (10th Gir. 1989)). Plaintiff

has nmade seven allegations of mail and wre fraud. (Doc. 30 at 2.)
None of the allegations is sufficient to state a claim

Plaintiff first asserts that in a January 18 letter, contacts
bet ween Boei ng agents and Aerobiotics were nade using the U.S. mails
and email. (Doc. 30 at 2.) However, the conplaint |acks any detail
of mail and wire fraud. (Doc. 28 f 31.) There are no specifics as
to when the all eged fraud occurred or how Boei ng used the mai|l and/ or
emai | to engage in fraud.?®

The second al | eged i nstance of fraud concerns emails sent by Bob
Nordi n. The conpl aint specifies that the neno was internal and does
not allege that the neno was even sent to Aerobotics. (Doc. 28 Y 49,
68.) Furthernore, the neno stated that “the changes to HS-217 had
made a | arge difference in the manufacturing of these parts.” (Doc.
28 1 49.) Plaintiff only alleges that the changes were not the
recommended way to handle the problem not that the changes hadn’t
made a difference. The court fails to see how this statenent was
f raudul ent.

Third, plaintiff asserts in the January 18 letter, Jim Conroy

> At oral argunent, plaintiff’s counsel stated that this case
began as a qui tam action and that Boeing was quite aware of the
several hundred exanples of nmail and enmil usage. Boeing s counsel
responded t hat Boei ng had never seen the docunents submtted as part
of the qui tamaction. Plaintiff’s counsel confirned this to be true.
When the court inquired of plaintiff’s counsel whether he w shed to
attach the docunents to his client’s subm ssion and convert to sunmary
judgnent, counsel decli ned.
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mai | ed copies of datum planes to Aerobotics. The conplaint itself
fails to allege that the U S nails or wires were used to transm t
these copies. (Doc. 28 T 50.)

Fourt h, plaintiff argues that Rober t Koeni ngsnan made
representations about defective parts in telephone and enai
comuni cations. However, the conplaint alleges that M. Koeni hgsman
continually told plaintiff “[t]his is your problem You fix it.”
(Doc. 28 1 67). The conplaint fails to allege howthis statenent was
f raudul ent .

Fifth, plaintiff asserts that Boei ng agents conmuni cat ed by nai
and emai |l prior to a neeting held in Texas. The conplaint itself does
not support this assertion. (Doc. 28 f 72.) But assum ng there was
comuni cation by mail and email, paragraph 72 does not allege fraud.

Sixth, plaintiff argues that comruni cati ons between Pearce and
Bogden occurred over the wires and by mail. However, the court has
previously determ ned, supra at p. 9-10, that plaintiff has failed to
al | ege those comruni cati ons contai ned fal se statenents.

Seventh, plaintiff alleges that Boei ng di ssem nated confi denti al
financial information by mail and email internally. (Doc. 28 | 85.)
However, plaintiff has not alleged that the information was false.
The allegation is that the negative rating was published internally
even t hough Boei ng knew that they contri buted to Aerobotics’ decline.
Plaintiff has not alleged that a false statenment was transmtted by
wire or mail as required by 18 U S.C. 88 1341 and 1343.

In sum plaintiff’s conplaint falls far short of the heightened
pl eadi ng standard required by Fed. R Civ. P. 9(b) for predicate R CO

acts.
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E. RICO®

To state a RICO claimunder 1962(b), plaintiff nust establish
that a person 1) through a pattern 2) of racketeering activity 3)
acquire[d] or mintain[ed] any interest in or control of any
enterprise which is engaged in, or the activities of which affect,
interstate or foreign commerce. 18 U.S.C. 8 1962(b). “Pattern of
racketeering activity” has been defined as mail and wire fraud, Hobbs
Act violations and Interstate Travel in A d of Racketeering
Enterprises (I TARE). 18 U S.C. § 1961. Since the mail and wire fraud
cl ains have been disposed of, the court nust consider whether the
Hobbs Act and |ITARE allegations sufficiently state a pattern of
racketeering activity. A pattern of racketeering activity nust

include conmm ssion of at |east two predicate acts. Resolution Trust

Corp. v. Stone, 998 F.2d 1534, 1543 (10th Cr. 1993).

A plaintiff claimng a Hobbs Act violation, 18 U S. C. § 1951
must establish that the defendant "obstruct[ed], delay[ed], or
affect[ed] commerce or the novenent of any article or conmodity in
commerce, by . . . extortion or attenpt[ed] or conspire[d] so to do,
or commt[ted] or threaten[ed] physical violence to any person or

property in furtherance of a plan or purpose to do [so]." 18 U S.C

€ 18 U.S.C 8§ 1962 (civil R CO provides four different
substantive provisions. In his Fourth Arended Conplaint, plaintiff
does not clarify the provision(s) that supports their allegations.
See Doc. 28 § 5. Defendants surm sed that plaintiff was alleging a
cl ai munder both subsection (b) and (c). (Doc. 4 at 13.) Plaintiff
has not disputed this assunption nor offered any argunment to the

contrary. (Doc. 22 at 3-5.) Moreover, during oral argunent,
plaintiff did not take the position that his conpl aint all eged a cause
of action under subsection (a) or (d). Therefore, the court wll

address the viability of plaintiff’s clains under subsection (b) and

(c).
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§ 1951. "Extortion" is defined in the Act as "the obtaining of
property from another, with his consent, induced by wongful use of
actual or threatened force, violence, or fear, or under color of
official right.” 18 U S.C. 8§ 1951(b)(2). The term "fear" has been

found to i nclude the fear of econom c | oss. Brokerage Concepts, Inc.

v. U S Healthcare, Inc., 140 F.3d 494, 522 (3d Gr. 1998). However,

“hard bargaining” in an ordinary commercial relationship will not

support a RICO claim based on extortion. Center Cadillac, Inc. v.

Bank Leum Trust Co., 859 F. Supp. 97, 105 (S.D.N.Y.), aff'd, 99 F. 3d
401 (2d Cir. 1995).

Plaintiff has identified three allegations of Hobbs Act
vi ol ati ons. (Doc. 30 at 2-3.) First, plaintiff alleges that the
wi thholding of funds by Boeing to force Aerobotics into an
unr easonabl e settl ement was extortion. (Doc. 28 {1 73-79.) Plaintiff
all eges that Aerobotics was in a precarious financial situation
created by Boeing and that Boeing w thheld Aerobotics’ funds unti
Aerobotics released all clainms agai nst Boeing. This allegation does
not state not state a predicate Hobbs Act violation because there is
no all egation of threat of violence.

Second, plaintiff asserts that Boeing viol ated the Hobbs Act by
bl ackbal I i ng Aerobotics within the various Boei ng branches. (Doc. 28
19 78-80.) This allegation fails to state a Hobbs Act violation for
the sane reason. In addition, any result of Aerobotics being
“bl ackbal l ed” did not include Boeing obtaining property from
Aer oboti cs.

Third, plaintiff asserts that Boeing dissem nated false and

confidential information about Aerobotics. Again, thisfailsto state
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a Hobbs Act violation since Boeing did not obtain property from
Aerobotics by fear or threat as required by the statute.

Plaintiff further alleges that Boeing used interstate travel to
further its racketeering activities, i.e. extortion. (Doc. 28 f 94.)
On the date that Boeing supposedly forced Aerobotics to settle its
cl ai m agai nst Boeing, the Carbones traveled interstate to Boeing's
pl ace of business. (Doc. 28 Y 73-79.) The remaining |TARE
all egations do not correlate with the comm ssion of an unlaw ul
activity as required by 18 U S.C. § 1952. (Doc. 28 91 31, 50, 68,
72.) As a matter of law, plaintiff has not plead an | TARE vi ol ati on.

In summary, plaintiff cannot sufficiently state a RICO claim
under 1962(b) since he has failed to establish a pattern of
racketeering activity. A pattern of racketeering activity nust

i ncl ude conmm ssion of at |east two predicate acts. Resolution Trust

Corp. v. Stone, 998 F.2d 1534, 1543 (10th Cir. 1993). Mor eover ,

plaintiff has failed to allege facts showi ng sufficient continuity.
To establish continuity, “the plaintiff nust denonstrate either a
cl osed period of repeated conduct or past conduct that by its nature

projects into the future with a threat of repetition.” SIL-FLO Inc.

v. SFHC, Inc., 917 F.2d 1507, 1516 (10th Cr. 1990). Plaintiff has

conpletely failed to allege any threat of future illegal activity in
the Fourth Anended Conplaint. “At nost, what has been alleged is a
busi ness deal gone sour.” Id.

To state a RI CO cl ai munder 1962(c), plaintiff nust allege “four
el ements: (1) conduct (2) of an enterprise (3) through a pattern (4)

of racketeering activity." Robbins v. WIlkie, 300 F.3d 1208, 1210

(10th G r. 2002) (quoting Sedima, S.P.R L. v. Inrex Co., 473 U. S. 479,
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496, 87 L. Ed. 2d 346, 105 S. Ct. 3275 (1985)). This claimalso fails
for the lack of allegation of a pattern and continuity.

It appears that plaintiff’s clains are nothing nore than a
reformati on of his state law clainms as RICO viol ations. Defendant’s
notion to dismss plaintiff’s RICO clains i s GRANTED

F. Breach of Contract

To state a claim for breach of contract under Kansas |aw,
plaintiff nmust allege "(1) the existence of a contract between the
parties; (2) consideration; (3) the plaintiff's performnce or
willingness to perform in conpliance with the contract; (4)
def endant's breach of the contract; and (5) that plaintiff was damaged

by the breach.” Britvic Soft Drinks Ltd. v. Acsis Techs., Inc., 265

F. Supp.2d 1179, 1187 (D. Kan. 2003). Simlarly, Washington |aw
requires a valid contract between the two parties, a breach and that

the breach caused danages to Aerobotics. Lehrer v. State of

Washi ngton, 101 Wash. App. 509, 5 P.3d 722, 727 (2000).

Def endants argue that plaintiff has failed to identify how Boei ng
breached any specific terns of the contract. (Doc. 4 at 25.)
Plaintiff responds by arguing that he is not required to all ege that
a specific termhas been breached since his allegation only asserts
t hat Boei ng breached the inplied duty for one party not to frustrate,
obstruct, hinder, or prevent the performance of the other. (Doc. 22
at 12.) Plaintiff has not cited any Kansas or Wshington | aw which
supports this proposition. Since plaintiff has failed to support his
argunent with case law, the breach of contract claimis subject to

dismssal. See Phillips v. Hillcrest Med. Cr., 244 F.3d 790, 800

(10th Cr. 2001)(the court is under no obligation to perform | ega
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research).

Even had plaintiff supported his argunment, he has not adequately
pl ead a breach of inplied duty. “In order to prevail on an inplied
duty of good faith and fair dealing theory under Kansas | aw, plaintiff
must (1) plead a cause of action for breach of contract, not a
separate cause of action for breach of duty of good faith, and (2)

point toaterminthe contract which the defendant all egedly viol at ed

by failing to abide by the good faith spirit of that term” Wynan
v. Anbco G| Co., 923 F. Supp. 1322, 1359 (D. Kan. 1996), afr’d, 1998

WL 177857 (10th Cir. April 16, 1998)(enphasis supplied). Plaintiff
has failed to point to a specific termin the contract that was
breached by Boeing, even though he has been given multiple
opportunities to do so. Defendant’s notion to dismss plaintiff’s
breach of contract claimis GRANTED.

G. Business Duress and Economic Compulsion

The elements of economc duress are: (1) a wongful act or
i mproper threat; (2) the absence of a reasonable alternative to enter

the agreenent; and (3) the lack of free will. Coneau v. M. Carnel

Medical Ctr., 869 F. Supp. 858, 865-866 (D. Kan. 1994). Plaintiff has

identified three allegations to support his claimfor duress. (Doc.
30 at 3-4.) Plaintiff’s all egations that Boei ng bl ackbal | ed Aerobotics
and dissem nated false information cannot be a basis for economc
duress.’ Even though plaintiff may consider these to be w ongful

acts, there was no evidence of an agreenent. It was sinply

" Both parties agreed that when the court is unable to discern
whet her the allegations concerned a specific contract, Kansas | aw
applies. Since the court cannot concl ude whether these allegations
flowed fromthe Apache contract, the court has applied Kansas | aw.
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unilateral. Therefore, those allegations fail as a matter of lawto
state a busi ness duress or econonm ¢ conpul sion claim

Plaintiff also asserts that Boeing forced Aerobotics into a
settlenent for its clains relating to the 737 contract “under duress.”
Def endants respond that this claimfails since beinginafinancially
damaged position cannot constitute business duress or economc
conpul si on. (Doc. 4 at 17.) Usually, when one is faced wth a
settlenent that is unacceptable, the effective way to protest is to
decline the offer. Plaintiff clains that Aerobotics could not decline
since it had rel eased checks to its suppliers and it would greatly
harmits business if the checks bounced. (Doc. 28 | 75.4.) The Kansas
Suprene Court has stated that "[p]hysical weakness or nental worry
al one, are not sufficient to avoid a settlenment . . . ; neither are
financial distress nor threat or fear of litigation alone sufficient

to avoid arelease.” Evans v. Aylward, 166 Kan. 306, 316 (Kan. 1949).

Nevert hel ess, the court nust consi der whet her Aerobotics had any
reasonable alternatives, “whether or not the plaintiff actually
consi dered such alternatives, andit is the party asserting duress who
must show why there was an absence of such alternatives in order to
avoid a contract because of econom c duress.” Coneau, 869 F. Supp.
at 865 (D. Kan. 1994). By construing all allegations as true,
plaintiff has pleaded sufficient facts to constitute a claim for
busi ness duress or econoni c conpul sion. However, in order to survive
a nmotion for summary judgnent, plaintiff nust produce sufficient
evidence to establish that Aerobotics |acked any reasonable
alternative

H. Business Disparagement (Defamation)
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Under Kansas law, a defamation claim requires “false and
def amat ory words, conmuni cated to a third person, which result in harm

to the reputation of the person defaned.” Hall v. Kansas Farm Bur eau

274 Kan. 263, 276, 50 P.3d 495, 504 (2002). Plaintiff concedes that
nost of his statements attributed to Boei ng have not been alleged to
be fal se. Nevert hel ess, plaintiff asserts that Boeing' s interna
rating system reflected false recording pertaining to Aerobotics
quality of work and reliability.® (Doc. 28 { 82.) The ratings were
published in a report produced by the *“Supplier Performance
Measurenment Systeni and available to Boeing enployees and other
suppliers. (Doc. 28 1 84.) Plaintiff has further alleged that the
fal se ratings harnmed Aerobotics. Once again, out of an abundance of
caution, the court finds that plaintiff has sufficiently stated a
cl ai m for business disparagenent under Kansas | aw.

I. Breach of Fiduciary Duty

Plaintiff asserts that Boeing owed a fiduciary duty to Aerobotics
and that duty was breached. Boeing denies that its relationship with
Aerobotics created a fiduciary duty under Kansas law. “[T]here are
two types of fiduciary relationships: (1) those specifically created
by contract such as principal and agent, attorney and client, and

trustee and cestui que trust, for exanple, and those created by fornal

8 Defendants respond that this claimfails as a matter of |aw
since plaintiff has alleged that there is “no nechanismto determ ne
Its accuracy” and, as such, is only a matter of Boeing s opinion.
(Doc. 28 1 84.) This allegation appears to be focused on the actual
rating, but plaintiff has clearly identified that fal se data was used
to determne the rating. In order to survive a subsequent notion for
sumary judgnent, plaintiff nmust establish that the ratings and data
used were not just Boeing s opinions and that publication to a third
person occurred.
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| egal proceedi ngs such as guardi an and/or conservator and ward, and
executor or admnistrator of an estate, anong others, and (2) those
implied in | aw due to the factual situation surrounding the involved
transactions and the relationship of the parties to each other and to

t he questioned transactions.” Denison State Bank v. Madeira, 230 Kan.

684, 691, 640 P.2d 1235, 1241 (1982). Plaintiff asserts that the
second type i s applicabl e since the rel ati onshi p was one of confi dence
and Boeing was in a position of superiority. "There is no invariable
rul e which determ nes the existence of a fiduciary relationship, but
it is mnifest in all the decisions that there nust be not only
confidence of the one in the other, but there nust exist a certain
i nequal ity, dependence, weakness of age, of nental strength, business
intelligence, know edge of the facts involved, or other conditions,
gi ving to one advantage over the other.” [d. at 692. Boeing counters
that an ordinary buyer/seller (comercial) relationship does not
create a fiduciary duty because the parties are dealing at arms

length. Ritchie Enterprises v. Honeywell Bull, Inc., 730 F. Supp

1041, 1053 (D. Kan. 1990).

In this case, plaintiff has alleged that the relationship was
nore than an arms length transaction. Boei ng supposedly took
Aerobotics under its wing while Aerobotics was a new conpany and
encour aged Aerobotics to build a bigger plant in order to becone a key
supplier for Boeing. (Doc. 22 T 31.) These allegations are
sufficient to survive a notion to dismss. However, in a subsequent
notion for summary judgnent plaintiff nmust have adequate evidentiary
support to denonstrate that the rel ati onship wi th Boei ng was nore t han

an ordinary conmercial transaction.

-20-




J. Breach of the Duty of Good Faith and Fair Dealing

This claimnust be di sm ssed since Kansas “does not recognize a
tort for breach of the inplied covenant of good faith and fair dealing

in a comrercial contract setting.” Wayman, 923 F. Supp. at

1359. I nasnuch as the Fourth Amended Conplaint alleges an action in
contract for breach of the duty of good faith and fair dealing, it
must al so be dism ssed. See p. 16-17, supra.

K. Boeing Capital Corporation

Def endant argues that BCC should be dism ssed since plaintiff
failed to make any allegations against it. In the Fourth Anended
Conpl aint, plaintiff has all eged that BCC was i nvolved in the all eged
busi ness duress. Since plaintiff has all eged facts upon which reli ef
may be granted as to BCC, the notion to dismss BCC nust be DENI ED.
IV. CONCLUSION

Plaintiff has been given four opportunities to anend his

conpl aint and support his position with authority. Plaintiff also
has been gi ven two additional opportunities — to file a suppl enental
brief to his response brief and oral argunent. The court will not

continue searching the 58-page Fourth Anmended Conplaint to find
al | egati ons which support plaintiff’s claims. Enough is enough.

In sum defendants’ notion to dismss is GRANTED in part and
DENIED in part. The Carbones are di sm ssed. The only remaining
viable fraud clains are the allegations of Boeing s fraudul ent
om ssions. The RICO clains are dismssed, the breach of contract
claimis dismssed and the breach of the duty of good faith and fair
dealing is dism ssed. The court has denied defendant’s notion to

di sm ss the clains for business duress, econom ¢ conpul si on, busi ness
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di sparagenment, breach of fiduciary duty and the notion to disn ss
def endant BCC.

A nmotion for reconsideration of this order pursuant to this
court's Rule 7.3 is not encouraged. The standards governi ng notions
to reconsider are well established. A notion to reconsider is
appropriate where the court has obviously m sapprehended a party's
position or the facts or applicable law, or where the party produces
new evi dence that could not have been obtained through the exercise
of reasonable diligence. Revisiting the issues already addressed is
not the purpose of a notion to reconsider and advanci ng new ar gunents
or supporting facts which were otherwi se avail able for presentation
when the original notion was briefed or argued is inappropriate.

Coneau v. Rupp, 810 F. Supp. 1172 (D. Kan. 1992). Any such notion

shall not exceed three pages and shall strictly conply with the

standards enunciated by this court in Coneau v. Rupp. The response

to any notion for reconsideration shall not exceed three pages. No

reply shall be filed.

I T 1S SO ORDERED.
Dated this_19th day of April 2005, at Wchita, Kansas.

s/ Monti_ Bel ot
Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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