IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

TIMOTHY E. TOWNSEND,
Faintiff,

VS. Case No. 04-1198-JTM

CESSNA AIRCRAFT COMPANY,
Defendants.

MEMORANDUM AND ORDER
The case is now before the court on the motion of defendant Cessna Aircraft Company for
summary judgment. Cessna seeks a determination that it is not ligble to its former employee, plaintiff
Timothy Townsend, for histermination. Thecourt hereby grants Cessna smotion, for thereasons provided

herain.

Findings of Fact

Summary judgment is proper where the pleadings, depositions, answers to interrogatories, and
admissons onfile, together withaffidavits, if any, show thereisno genuine issue asto any materid fact, and
that the moving party is entitled to judgment asamaiter of lav. Fed.R.Civ.P. 56(c). In considering a
motionfor summary judgment, the court must examine dl evidenceinalight most favorable to the opposing
paty. McKenzie v. Mercy Hospital, 854 F.2d 365, 367 (10th Cir. 1988). The party moving for
summary judgment must demonstrate its entitlement to summary judgment beyond a reasonable doubt.
Ellis v. El Paso Natural Gas Co., 754 F.2d 884, 885 (10th Cir. 1985). The moving party need not
disprove plantiff'sdam; it need only establishthat the factua alegations have nolegd Sgnificance. Dayton
Hudson Corp. v. Macerich Real Estate Co., 812 F.2d 1319, 1323 (10th Cir. 1987).



Inressing amotionfor summary judgment, the opposing party may not rely uponmeredlegetions
or denidscontained initspleadings or briefs. Rather, thenonmoving party must comeforward with specific
facts showing the presence of a genuine issue of materia fact for tria and sgnificant probative evidence
supporting the dlegation. Andersonv. LibertyLobby, Inc., 477 U.S. 242, 256 (1986). Oncethemoving
party has carried its burden under Rule 56(c), the party opposing summary judgment must do more than
amply show there is some metgphysical doubt as to the materid facts. "In the language of the Rule, the
nonmoving party must come forward with 'specific facts showing that there is agenuine issue for trial.™
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986) (quoting
Fed.R.Civ.P. 56(€)) (emphasisin Matsushita). One of the principa purposes of the summary judgment
ruleisto isolate and dispose of factualy unsupported daims or defenses, and the rule should beinterpreted
inaway that dlowsit to accomplish this purpose. Celotex Corp. v. Catrett, 477 U.S. 317 (1986).

The court makesthe following findings of fact. Excluded from these findings are dlegations of fact
which are not supported by the cited evidence, which are grounded on hearsay or other inadmissible
evidence, or whichreflect an unexplained and unjudtified contradictionof earlier depositiontestimony. See
Franks v. Nimmo, 796 F.2d 1230 (10th Cir. 1986).

Townsend was born on November 26, 1949, and began working for Cessna in 1974 as an
accounting clerk. Before August of 1999, Townsend worked in the Citation Parts Department (“CPD”)
and accounting. After that time, he transferred out of CPD into anew organization, the Integrated Supply
Chain group, and accepted a position as Manager of Production/Planning and Scheduling. His new job
respongibilitiesincluded: supervising employees (he had up to three supervisors reporting to him a one
point in time); maintaining the shear room and dl stock rooms; and tracking and overseeing shipping and
receiving for this department.

At some point after 2000, Cessna decided to outsource the shear room. As part of this process,
Townsend was no longer responsible for the shear room. It was aso determined that any internal

movement of the materia once it got to Cessna would be handled by Linden Orr, another manager ina



related department. Whilethe outsourcing processstarted in 2000, Townsend cannot recall when Orr took
over the remaining job respongibilities.

For approximately six monthsin late 2001 and early 2002, Roger Oropesa was the Manager of
Production Control and, as such, was over Townsend during thistime frame. In March of 2002, Roger
Oropesa returned to Cessna's Lean program and was the lead for the program in Cessna's Eastside
fadlity. The Lean program wasamethod to improve or lean down the manufacturing process by removing
non-valued processes or tasks in whatever process Cessna chose to address at the time.

Shortly after Oropesa's return to Lean he was informed that Lean was developing a project to
apply itspracticesto the CPD and waslooking for individuaswithknowledge of the processesinthis area.
Based upon hisknowledge of Townsend's past experience, Oropesaidentified Townsend asanindividud
who could assist Lean.

InMarchof 2002, Townsend was approached by Oropesawho informed himhewould participate
withthe Lean program. According to Oropesa, Townsend was asked to participate with the Lean program
as a “reddent expert,” that is he had knowledge or “expertis” in an area that the Lean program was
focusng onimproving. Specificaly, Townsend was asked to assist with gpplication of Leantheoriestothe
CPD. Asaresdent expert, Townsend was not formally in the Lean program, but acted more as an
assstant providing knowledge as heeded on specific aspects of the processes within the CPD.

Townsend contends that he was formally apart of the Lean program, but the facts establish that
he had alimited role. Townsend had notrainingin Lean, and hisown notesindicated that he had been told
by Jm Mercer that Townsend was not in the Lean department. Townsend understood that he “would
continue to work onsome of the special projects | wason, aswel aswhat they wanted meto do inLean.”
(Townsend dep. at 38).

After Townsend began assgting Lean, some of his duties, specificaly those which required
employee supervison, were given to another employee under Townsend's supervison, Bob Simpson.
Simpson's job title did not change; he remained a supervisor and assumed additiona respongibilities that
were previoudy held by Townsend.



Townsend hasdleged that he was promised Leantraining. However, headmitted in hisdepostion
that heisnot aware of any Leantraining that took place during the period he wasinvolved withLean, from
March through August of 2002. In fact, Cessna had no Lean training after February of 2002. No one
within the Lean program redlized this would be the last training class, but Textron (the parent company of
Cessna) had made the decision to move away from Lean to Six Sigma, a process improvement program

that utilizesa set of toal s, primearily mathematica tools, to diminatevariationand overal improve processes.

Due to the dhift to Six Sigma, Kathy Fisher was left to wind down Lean after Kraft, who was
origindly over Lean, and Oropesa, a co-lead of Lean with Fisher, were both selected for Black Belt
training. As part of the winding down process, Fisher with the input of Oropesa, determined who would
be the first Lean participants to be removed from the program. Because of Townsend'slimited role with
Lean, he was one of the firg individuas identified as no longer being necessary for the Lean program.
Accordingly, in August of 2002, Townsend was informed he would no longer be involved with the Lean
program.

At thetime Leanwasbeing phased out and Six Sigma Black Belt implemented, participantsinthe
Lean program, including Townsend, were asked to provide a resume to Jm Mercer who was going to
oversee the Six Sigma program, including the Black Belt portion.

Townsend scheduled an gppointment with Mercer on September 4, 2002 to determine, amnong
other issues, “why | was not considered or even interviewed for Six Sigma” Townsend contends that
Mercer was non-responsive to thisinquiry. Townsend had submitted his resume to Mercer for the Black
Bdt program on July 31, 2002. Thus, at and after the September 4 meeting, Townsend knew he had not
been selected for Sx Sgma Black Bdt despite the submission of his gpplication. Townsend could not
recal any additiona conversations with Mercer regarding his non-sdection for Black Bdt following this
discussion on September 4, 2002.

Additiondly, Townsend did not ever formdly apply for Black Bdt training again after he submitted
his resume on July 31, 2002.



On January 13, 2003, Townsend dleges that during a staff meeting he wastold by his supervisor
at the time, Tom Hammes, that he probably was not considered for the Six Sgma Black Bdt program
because Cessna would not want to train anyone who could be retiring in the near future. Similarly, in his
KHRC Complaint, Townsend dleged that at this saff meeting, “I was informed that | had not been
considered because Cessna didn't want to let anyone become involved in the program who could be
retiring in the near future” (Townsend dep. a 198-99.) Townsend never followed up with Hammes
regarding this comment or otherwise clarified what Hammes meart. Hammes was not the
decisonmaker for determining who would be selected for Black Belt, athough he could make
recommendations for employees within his department to attend the training.

According to Chris Callins, who was over Hammes at the time as Director of Component Parts,
at one point during the late summer and early fal of 2002, Townsend had visited with him about wanting
to participate in the Black Bdt program. Collins took Townsend's name forward because of his
saf-nomination for the program.

Aspart of the selection process, Callins was asked whether Townsend wastwo leves promotable
and Callins responded that Townsend did not meet this criteria based upon his belief and information he
had received from other employees. As such, Townsend was not selected for the Black Bt program.
According to Callins, when he spoke to Townsend's supervisors and other employees on various teams
in which Townsend participated or employees in finance, the consensus was that “we did not fed that he
fits that bill for the black belt program.” (Callins dep. at 40-41). Mercer agreed, based upon his own
knowledge of Townsend, that he was qudified for the program.

The selectioncriteria as summarized by Coallins was that an employee had to be nominated by his
management team as an individud that was necessary to the operation of the plant, “basicdly the plant
would stop running if they were to go into this two-year program. They needed to be perceived by their
peersasirreplaceable, they needed to be perceived astwo leves promotable,” among other factors. (1d.)



Mercer aso stated that in order for a candidate to be selected for Six Sigma Black Bdlt, the
candidate must meet the “high potentid” criteria, which among other factors means being promotable two
positions, and aso had to have a vice president recommendation.

Mercer has tedtified that early on in the Six Sigma program, there was difficulty because not
everyone understood what Cessna was looking for withthe program, and the criteriafor Black Belt versus
Green Bdt training wasunclear. Green Belt was not nearly as strenuous as Black Belt and was part-time
training; Black Belt was afull-time commitment for two years. Asaresult, Mercer would often receive
recommendations for people who did not meet the necessary requirements for Black Belt.

Hammesbelieved that Townsend would be agood candidate for GreenBdt or Black Bdlt training,
but he has acknowledged that he was not aware of the qudifications for the program.

Incontrast, Mercer did not believe Townsend would be a good candidate for Black Belt because
of previous conflicts and issues he had experienced with Townsend when he was previoudy over
Townsend.

Ultimately, Townsend was not selected for Black Bdlt, but instead he continued working on his
specid projects with his same position title, grade, and salary.

According to Townsend, on August 27, 2002, he was informed by Fisher that he would againbe
under Callins. On this same date he met with Hammes, another manager under Callins, regarding his
transfer. At this point, it was beieved that Townsend might have a title change, but there would be no
impact to hissalaryand he would keep doing the same projects. At about thissametime, Townsend began
to report to Hammes, who was under Collins.

Inthe summer and fdl of 2002, Cessna beganto fed the after effects of September 11, 2001 and,
as a result, began to offer voluntary separation incentives. When these incentives failed to diminae the

necessary number of postions, Cessna began to reevauate various positions, induding their grade and

day.



Because Townsend was no longer over the shear room, was no longer supervisng any employees,
and no longer had any managerid duties, his pogtion of Manager of Production/Planning, and Scheduling
was one that was identified to be eliminated.

At the time this decision was being made, Hammes had an open position for a Senior Materia
Packaging Engineer in his department. Cessna determined that Townsend's job responsibilities would fit
with that of a packaging engineer. As Callins explained it, Townsend was good at process improvement
on an individud basis with specid projects, and thiswas the kind of thing that packaging engineers were
doing. Assuch, Cessnaplaced Townsend in aposition in November whichit felt would use“his skillsand
his abilities to job requirements that we had at thetime.” (Collins dep. &t 48).

OnNovember 12, 2002, Townsend was informed by Hammes and Orr that he would be moved
to the Senior Materia Packaging Engineer position. On Townsend's JCR, it showsthis change was made
retroactive to November 4, 2002. Townsend continued to work on specid projects he had previoudy
been assigned, dthough he did not continue to perform al of the dutieshe had previoudy held. According
to Hammes, “it was either a demotion in grade and pay cut or layoff,” and the company “took the best of
thetwo.” (Hammesdep. at 17).

To this date, no employee holds the same position Townsend hed before he was demoted in
November of 2002.

Sx Sgma Green Bdlt traning isamodified versonof Black Bdt training. Theemployeesin Green
Bdt training attend courses part-time over atwo-week period and remaininthar current postions. Atthe
end of the training, they return to their postions and attempt to apply the information they have learned
during the course of their training. These employees do not recelve any sdary increases, promotions, or
any other specia trestment in recognition of completing the Green Belt program.

Alberti testified that the Textron Six Sigma program is a process in which a manufacturer applies
datigtical techniques to reduce variaion. Business is improved through waste reduction, variation
reduction, process redefinition, and use of toolsimbedded in the program. Cessna's Lean program is a

piece of Sx Sgma Asagenerd rule, an employee s vaue to the company isimproved with Sx Sigma

7



Green or Black Bdt training. According to Alberti, the standards for Six Sgma were: (1) a degree or
working toward one, (2) a good mathematica background, (3) upward mobility by two levels. For the
Black Belt program they aso considered job performance and leadership qudlitites.

Asto the selection or sign up process for Sx Sigma Green Belt, Townsend admitted he did not
know the exact selection process, he only knew that Hammes had told him “he would get the training”
during and after his review for year end 2002. Townsend further stated that this training was referenced
asapart of hisjob requirements for the upcoming year in 2003.

Specificdly, Townsend'sPM Pfor 2003 indudesas a* desired ass gnments/position” attending “Sx
sgma green bdt training.” (Townsend Dep. Exh. 20). According to Townsend's notes, his PMP was
findized on March 31, 2003 and on May 29, 2003, he prepared an Individua Development Plan.  This
Individua Development Plan stated that Townsend would obtain Green Bdt training by September 30,
2008.

Hammesagreesit was part of Townsend's PMP and Individua Development Plan that he would
obtain Green Bt training and, as such, shortly after the review was compl eted, he submitted Townsend's
name to Callins to recelve Green Bdlt training. Hammes bdlieves Townsend would have been dated for
training whenever dots became available for hisgroup, but at this point thisis only speculation about what
would have happened because Townsend' s position was identified for lay-off before this occurred.

Townsend was informed in July of 2003 that his pogition was going to be diminated, dthough he
did not receive his officia notice until August 28, 2003.

It is uncontroverted that no Green Bdlt training classeswere avalable betweenMay 29, 2003 and
July 28, 2003. In addition, prior to July 28, 2003 and 4ill today, availability to attend Green Bdlt training
isvery limited. 1t waseven moredifficult before duly of 2003, because the program was understaffed, there
were limited dots, and training was off-site. From November of 2002, when the first class was offered,
through July 28, 2003, there were only limited dots avalable for dl of Cessna because the training was
off-gte. Only beginning July 28, 2003, whenthe firg wave was offered a Cessna did more dots become

avalable on a regular bags as these classes typicdly had avalability for 30 attendees. Hammes is not
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aware of any employee within any of his departmentswho was selected to go to Green Bdlt training prior
to the courses being offered at Cessnas facility in July of 2003.

After Townsend's placement in the Senior Material Packaging Engineer position (which occurred
at the sametime asthe first reduction in force), Cessna underwent four additiona lay-offs during 2003:
in February, March, May, and October.

Townsend made it through muitiple rounds of lay-offs after being placed in the Senior Material
Packaging Engineer podition. Furthermore, at the time he was placed in this position, Cessna had no
knowledge the additiona rounds of lay-offs would be necessary.

In July of 2003 Townsend wasinformed he wasgoingto belad off and he was given his WARN
Act Noticeon Augudt 28, 2003. At the sametime Townsend waslaid off, 300 other employeeswereadso
identified for lay-off throughout Cessna. It is uncontroverted that dl of theselay-offs were necessary due
to harsh economic conditions that were an after effect of September 11, 2001 among other factors.
Employment at Cessna dropped from alittle over 12,000 employees to 9,000 employees.

Asareault of the 2002-2003 layoffs, gpproximately 2,500 employees were permanently lad off.
Poul sontedtified that each organizationhad atarget figureto come up to, and it was amanagement decision
as to where any cuts needed to come from. According to Chris Resser, there were 1,400 hourly
employees et go, and 600 salaried employees (both exempt and non-exempt).

Thereare actudly two key dateswithregard to Townsend'slay-off. First, Townsend received his
WARN Notice on August 28, 2003. Thiswas actualy Townsend's last day worked. However, under
the WARN Act and Cessna spalicies, Townsend il received a paycheck and was entitled to employee
benefits such as utilizing career services until October 31, 2003, whichwas his officid last day withCessna
asrecorded on his JCR. Assuch, referencesto alay-off that occurred in August of 2003 are Smultaneous
with the October 2003 lay-off.

After thefirgt few layers were removed by lay-off, another big hit came in March of 2003, when

one of Cessnas largest customers, NetJets, diminated an order, which required extended furlows and



additiona lay-offs. In the departments overseen by Hammes— Departments 51, 52, and 57 — Hammes
lost gpproximatdy 78 employees or over haf of his workforce during the time frame a issue.

I ndetermining how the lay-offs should proceed, Cessnainitidly looked at the level of businessand
what it needed to cut in order to maintain itslevel of profitability. The first step Cessnadid wastotry to
lower non-labor costs (costs such astravel, supplies) as much as possible before considering personnel
costs.

As Alberti and Callins both testified, whenthe time for people consderations came into play, the
determination was what jobs or postions were absolutely critical to stay in the business of building
arplanes, and thenlooking at the support areasto see what jobs could be diminated. Although profitability
was a factor in these consderations, the target was not so much money, but the necessary level of
production. The focus was about head count to meet the leve of production necessary to get Cessnasjob
done, it was not about dollars.

Thejob category held by Townsend was deemed an unnecessary support job that was eliminated
inOctober of 2003. Based upon thisdetermination, any employeewho held the position of Senior Materia
Packaging Engineer within Hammes' departments were laid off, no matter the employee’ s age, seniority,
or even his performance history.

As such, the fird step was to identify the positions to be diminated, and then the position and
employeename was givento Human Resourcesto determine if the lay-off wasinaccordancewithCessna's
policies. Under this process, Townsend' s name would have been discussed only after the decision had
been made to eiminate the position.

In this case, the position of Senior Materiad Packaging Engineer was given to Human Resources
to determine whether this position and/or these employees could be diminated or laid off. Because this
entire positionwas being diminated, seniority was not a consideration regarding who to kegp and who to
lay off.

Collins made the fina decision regarding who waslad off for hisarea. Neither Collinsnor anyone

in his group considered pay or retirement date when selecting positions to be eiminated as the individud

10



withinthe positionwas not andyzed. To this date the position of Senior Materia Packaging Engineer has
never been filled.

Bob Simpson (who was born October 16, 1972) was sdlected for Black Bdt training in early
2003. At that time, he had held the position of Supervisor of Materia Stores since November of 2001.
Simpson had not been in the position of Engineer for Materia Packaging in the same department as
Townsend. Simpsonwas lad off at the same time Townsend was laid off on October 31, 2003 while he
wasin Black Bdlt training.

Townsend dsodlegesthat Robbie Dralingwasinthe Senior Material Packaging Engineer position
before he was, and that Drelling's position was diminated, and then Townsend was put inthe position. He
further aleges Dreiling was given the opportunity to go into Black Belt when he was not. Townsend
admitted, however, he did not know what department Dreiling wasin, or who his supervisor was before
he was placed in Black Belt. Dreiling was a Materias Packaging Engineer before going into Black Bdlt,
but he was in Department 66, not Townsend's Department 51; Dreiling was under another supervisor
besdes Hammes at the time of his sdection for Black Belt.

Townsend has dso generdly dleged that multiple other employees were given the opportunity to
transfer whentheir jobs were eiminated and he was not. These other employeesidentified by Townsend
include Steve McGlynn, Denise Wilson, and Brad Anderson. Townsend admitted, however, he had no
knowledge regardingwho the supervisor was over theseindividuds, whet their positions were, or any other
information regarding their qudifications before they dlegedly went into Six Sigma or another position.

Neither McGlynn, Anderson, nor Wilson were under Hammes or Collins a any point in time,
Furthermore, McGlynnwaslad off while hewasin Black Bdlt training in November of 2003, at the same
time Townsend was laid off. Wilson voluntarily left the company in June of 2003 without ever attending
Black Bdlt training.

Townsend filed his Complaint withthe Kansas HumanRightsCommissononNovember 18, 2003.

Generdly, Townsend was considered a good-to-excellent worker at Cessna. Chris Collinswas

with Cessna from July 2001 until July of 2004. He signed off as the one-up supervisor on Townsend's
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2002 performancereview. Collinsliked Townsend' s energy, his atitude on continuous improvement and
that he was supportive of Lean and Six Sigma. It seemed to Collins that Townsend had good ideas. His
performance appraisal rated him as being skilled/OK & building effective teams. There is nothing in his
personne file that indicates he wouldn't be a good candidate for Green or Black Belt training.

Chris Resser was alabor relations specidist a Cessna's Pawnee Plant. He would occasiondly
meet with Townsend to discuss|abor issues Townsend had with his employees. Hefound Townsend easy
to get dongwithand ahard working guy. He never had problems with Townsend and Townsend dways
seemed to have Cessnd s best interests at heart.

According to Ron Chapman, . V.P. of Customer Service, Townsend was knowledgeable and
hard working. He had a good genera vison of what the company wastryingto accomplish. He felt that
Townsend “operated somewhat on histime frame.” (Chapman dep. at 20). Hebelieved that Townsend
“performed adequately.” (Id.)

Roger Oropesa has been with Cessna since 1972. In July 2002, he was put in Sx Sgma until
February of 2003. He became Townsend's direct supervisor in July 2001. He rated him as
“Commendable’ in 2001 and “Excdlent” in 2002. He never documented that Townsend had difficulty
deding with employees. He likewise could not name one manager who had a problem dealing with
Townsend. No employee of Cessnaever talked to Oropesa and told him that Townsend was not ateam
player.

Jm Mercer could find no mention of him not being a*“team player” in hisevaduaions. Someone
who isnot ateam player and doesn’t get dong well with others would not be rated highly on his supervisor
interface. Townsend could not have been been rated any higher in that category. Mercer was Oropesal's
supervisor when Oropesa was rating Townsend. Mercer thought Oropesawas agood supervisor and he
trusted Oropesa’ s judgment. There is no documentation that Townsend wasn't cooperative with his
managers or with people reporting directly tohim. Infact, the only documentation that existsin 2002 was

that Townsend was an excdlent employee. Mercer never had problems getting aong with Townsend.
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When Mercer told Townsend to get something done, he tried his best to get it done the very best way he
could. Mercer was unable to name one person who had a hard time getting ong with Townsend.

TomHammes started supervisng Townsend in 2002. He worked well with Townsend. Prior to
the filing of this lawsuit, Hammes thought Townsend would be a good Green or Black Bdt Six Sigma
candidate. He never had an employee tell him that Townsend was not agood team player.

Cynthia Poulson works for the defendant’s Human Resources department. In April, 2003,
Townsend caled her to ask for amedting to have her “look into” some concerns he had. One of the things
she did was to look at his performance appraisas. Townsend's last appraisal, which rated him as
“Excdlent,” was not in the folder.

Conclusions of Law

The court finds that Townsend's daims relating to the denid of L eantraining, demotion, and denia
of Six SigmaBlack Bdt training are time-barred. The ADEA requiresthat such admingrative complaints
of suchdams be madewithin 300 days of the wrongful conduct. 29 U.S.C. §626(d)(2). See Bullington
v. United Air Lines, Inc., 186 F.3d 1301, 1310 (10th Cir. 1999). As aresult, Townsend may not
advance clams relating to discrete discriminatory events prior to January 23, 2003, the day whichis 300
days before his adminigtrative complaint.

Here, each of the ingances of dleged misconduct are discrete events, and an adminigtrative
complaint wasrequired within 300 days of the occurrence of the event. See National Railroad Passenger
Corp. v. Morgan, 536 U.S. 101, 122 S. Ct. 2061, 2070-71, 153 L.Ed.2d 106 (2002). The
uncontroverted evidence establishes that, more than 300 days before the adminigtrative complaint was
filed, Townsend knew he had been denied and would not receive ether Leanor Black Bdt; hisown notes

reflect his recognitionin September of 2002 that he would not recelve Black Bdt training. Townsend knew
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by November 12, 2002 that he would be demoted, and indeed that his pay and grade were to be
retroactively reduced.

Moreover, even assuming that the court were to take up these claims on the merits, summary
judgment would be appropriate, since (as to each claim) Townsend has either falled to establish aprima
facie case, failed to demondirate that Cessna s reason for the action is pretext, or both. See, generally,
McDonndll-Douglas, Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed.2d 668 (1973); Rivera
v. City and County of Denver, 365 F.3d 912, 920 (10th Cir. 2004); Creason v. Seaboard Corp., 263
F. Supp.2d 1297, 1305 (D. Kan. 2003).

Withrespect to the falureto supply Leantraining, Townsend must show that atraining opportunity
exiged; that he was qudified and had established his availability for the postion; that he was denied the
training; and that training opportunity was given to other workers. See Klindt v. Honeywell Intern., 303
F. Supp.2d 1206, 1214 (D. Kan. 2004); Johnson v. Beneficial Kansas, Inc., 28 F. Supp.2d 1288, 1294
(D. Kan. 1998). Here, the uncontroverted evidence establishes that the Lean training was discontinued
after February, 2002; the training was not available during the time when Townsend was qudified for it.
There is no evidence that any Cessna employees actually participated in any Lean training during the
relevant time period. Townsend has faled to establish a prima facie case. And even if such acase had
been presented, thereis no indicationthat Cessna s proffered business rationde, a decisonto switchfrom
Leanto Sx Sigma, isin any way a pretext for discrimination.

Nor is a trisble dam made out with respect to failure to give the Black Bdt training. The
uncontroverted evidence establishes that participantsin the Black Belt program had to be viewed as two
levdspromotable, and have senior vice president gpprova. Townsend hasfailed to show that hemet either
qudification. It is not sufficient that Townsend can point to genera evidence that he was consdered an
adequate, good, or (at times) evenexcdlent supervisor. He was not two levels promotable. Townsend's
immediate supervisor (Collins) conducted his own review and concluded that Townsend was not qudlified
for the program. Cessna has established specific, nondiscriminatory qudifications for the Black Belt
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program whcih Townsend did not meet. Because Townsend cannot meet his burden of establishing that
he was qudified for the Black Belt program, Cessnaiis entitled to summary judgment on this claim.

Further, as with the Lean training, even if the court were to conclude that a prima facie case had
been presented, in light of the evidence the court would concludethat Cessna srationae for its action —
that it was implementing legitimate albeit subjective sandards for screening Black Belt applicants—isa
pretext for age discrimination. The remark of Hammes (that Cessna would not want to place someonein
Black Belt who could be retiring soon) does not establish pretext since, given dl of the other evidencein
the case, it amountsto at best a stray comment by a non-decision-maker, unrelated to the actual reasons
for the denid of the training, and was uttered, if at dl, well after the decison to deny Townsend the training
had already been made. See Cone v. Longmount United Hosp. Ass'n, 14 F.3d 526, 531 (10th Cir.
1994).

With respect to the demotiondam, the court findsthat Townsend again has failed to demondtrate
the existence of a primafacie case of age discrimination. Townsend hasfalled to show that other, younger
workers were treated more favorably. The uncontroverted evidence does not support Townsend's
dlegations that two younger workers were moved out of the positioninto whichhe was placed and which
was later diminated.  The evidence establishes that one of the workers (Black) transferred out of the
packaging engineer position some two years before Townsend was given that job, that the worker was
sent to the Black Belt program but was nevertheless laid off.  The evidence fails to show that the other
employee (Dreiling), who reported to a different supervisor during his employment, was smilarly stuated
to plaintiff. Creason, 263 F.Supp.2d at 1307.

And even if aprimafacie case of discrimination in demotion had been presented, the court finds
that the uncontroverted evidence would prohibit any finding that Cessnd s rationae for its decison was a
pretext for age discrimination.  The evidence establishes that, due to the existing economic conditions,
Cessna’ sdternativeswere either to keep Townsend at apositiondoingthe same job but modified to reflect
hisactud kills and activities, or lay imoff. Thereisno evidence demondtrating thet this motivation on the

part of Cessnais dubious or doubtful.
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Townsend hasa so dleged that he was the subject of discriminationwhenhewasnot provided with
Green Bdt traning. In light of the evidence, the necessary reault is the same as with the foregoing clams.
No primafade case of discriminaionis presented because plantiff hasfailed to show that he was deprived
of a real opportunity for training which was exercised by similarly-stuated workers. Townsend's
supervisor Hammes approved of training for none of the personsin his section. Moreover, there was no
Green Bdt training between the end of May and the beginning of July 2003, when Townsend laid off. The
court notes that — other than questioning the precise number of workers lad off by Cessna— plaintiff
does not respond to Cessna sarguments relaing to the Green Bdt training. There is no evidencethat any
worker withinHammes' sectionwas authorized to participatein Green Bdt training, and the court findsthat
plaintiff has failed to present a primafacie case of discrimination.

Findly, Townsend advances the clam that he was discriminated against when he was selected for
layoff. The court grants summary judgment as to this dam since plaintiff has not demondrated a prima
fadie case of discrimination. Townsend was over 40 years of age, he was performing hisjob satisfactorily,
and hewas discharged. But he has failed to show that the positionwas givento smilarly-stuated younger
workers. See Gilkeyv. SemensEnergy & Automation, No. 03-2505, 2005 WL 139164, at * 1 (10th
Cir. Jan. 24, 2005). Here, not only has Townsend falled to show that he was smilarly Stuated to the
younger workers identified by him as having their jobs protected (M cGlynn, Anderson, and Wilson), the
evidence shows to the contrary that they were not smilar, having held different positions under adifferent
supervisor.

Even assuming that Townsend had presented aprimafacie case of discrimination in his reduction-
in-force discharge, the court would find that plaintiff has faled to show the layoff was a pretext for
discrimination. See Myersv. Col gate-Palmolive Company, CaseNo. 00-3174, 2002 WL 27536 (10th
Cir. Jan. 8, 2002; Gilkey v. Semens Energy & Automation, No. 03-2505, 2005 WL 139164, at *1
(10th Cir. Jan. 24, 2005). Cessna' s desire to reduce costsin the wake of the post 9-11 recession in the
arcraft indudry is a legitimate, nondiscriminatory business reason for its decision regarding Townsend's

employment. Here, the reductioninforce procedure utilized by Cessnais Smilar to that which was found
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not to be a pretext for discrimination in Myers, 2002 WL 27536 a *1. There is no evidence that
Townsend' s discharge was not in accordance with the rest of the reduction in force, that the criteriaused
for the gpplication of the discharge to him was fasfied or manipulated, or that the reduction in force was
itdf a pretext. See Gilkey, 2005 WL 139164 at *2. The layoffs of 2002 and 2003 at Cessna were
numerous and reached dmost aquarter of the company’ s personnd. The evidence shows to the contrary
that Cessna acted to preserve Townsend' semployment for ayear beyond thetimehe might otherwise have
been lad off.

Faintiffs speculaions about a“ sham” trandfer under which he was* set up” are nothing more than
that, speculation. The supposedly similarly-situated younger workerswho were moved out of thispogtion
were, infact, either under adifferent supervisor, or had left the positionsome time before 2002, and aso
later lad off. At the time Townsend was moved into the packaging engineer position, it was not known
that further layoffs would occur. Townsend hed the new postion for nearly ayear; held it during atime
while thousands of his co-workers were laid off and before his position was dso diminated. The court
finds that Townsend's layoff was the product of an industry-wide downturn which cost thousands of
workerstheir jobs. It was not illega age discrimination.

ITISACCORDINGLY ORDERED this 18th" day of duly, 2005 that the defendant’ s Motionfor
Summary Judgment (Dkt. No. 34) is hereby granted.

5/ J. Thomas Marten
J. THOMAS MARTEN, JUDGE
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