IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

AM E H GARCI A,

Plaintiff, CIVIL ACTION
V. No. 04-1159-M.B
HAM LTON COUNTY HOSPI TAL, et al.,

Def endant s.
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MEMORANDUM AND ORDER

This case cones before the court on defendant Dr. Martin
Sellberg’s nmotion for summary judgnment. (Doc. 41.) The notion has
been fully briefed and is ripe for decision. (Docs. 42, 66, 78.)
Plaintiff asserts clains against Sellberg for ordinary negligence,
gr oss negli gence and want on conduct, and wongful death resulting from
his participation in the medical treatnent of Traci Rhea Garcia.
Sell berg asserts that he has statutory immunity for ordinary
negli gence under K S.A 8 65-6124(a), (e), and that there is no
evi dence to support a finding of wantonness on his part. Plaintiff
counters that Sellberg’s conduct did not fall within the scope of
i munity granted under K S. A 8 65-6124, and that, in any event, there
is sufficient evidence to create a triable issue as to gross
negl i gence or wantonness. Sellberg’'s notion is GRANTED in part, and
DENIED in part for reasons set forth herein.

I. FACTS AND PROCEDURAL HISTORY
This is essentially a continuation of a previous case, which was

di sm ssed at the summary judgnent stage. @Grcia v. Polich, No. 00-

1231-M.B, Doc. 383 (D. Kan. Jan. 30, 2004) (Garcia l). In that case,




plaintiff invoked this court’s subject matter jurisdiction based on
a federal question arising under the Energency Medical Treatnent and
Active Labor Act (EMIALA), 42 U.S.C. 8§ 1395dd. The court granted
sumary judgnent to defendant St. Catherine Hospital on the EMIALA
claim and declined to exercise supplenental jurisdiction over the
remai nder of the case, which was based solely on state |aw clains
rel ated to nmedi cal mal practice. Garcial. Subsequent to that ruling,
the case was refiled wth Traci Garcia’ s daughter, Ame Garcia, as the
plaintiff. Ame resides in Texas; therefore, the case arises under
federal diversity jurisdiction. Unless otherw se noted, the foll ow ng
facts are based on Garcia |.*

Traci Garcia, plaintiff’'s decedent, had her third child by
caesarian section on June 3, 1998 at Southwest Medical Center in
Li beral, Kansas. Ms. Garcia was di scharged to honme and approxi mately
one week later, she began to experience nultiple problenms. On the
nor ni ng of June 13, she went to the enmergency roomat Ham |ton County
Hospital in Syracuse, Kansas. Ms. @Grcia was admtted to Ham | ton
County Hospital by Dr. Roneo Arri bas.

In the evening hours of June 13, Dr. Arribas contacted Dr. Ann
Polich at St. Catherine Hospital in Garden Cty regarding Ms.
Garcia's situation. Dr. Polich told Dr. Arribas to send Ms. Garcia

directly to Wchita. This did not happen. Instead, Dr. Arribas

YInrelying on the facts found in Garcia I, the court expresses
no opi ni on regarding whether Garcia | has any binding effect on this
case. Rather, for sake of convenience, the court sinply recounts its

own factual summary as provided in Garcial. It does not appear that
these facts are seriously in dispute. |In any event, should any party
feel that reliance on facts fromGrcia | is msplaced, they are free

to raise the issue when and if it becomes appropriate.
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called Dr. Polich again at approximtely 2:00 a.m on June 14. Dr.
Arribas expressed his opinion that Ms. Garcia could be cared for at
St. Catherine. Dr. Polich agreed to accept Ms. Garcia at St.
Cat heri ne upon her transfer from Ham Iton County Hospital.

Ms. Garcia arrived at St. Catherine at approximately 3:45 a. m
on June 14, where she was exam ned in the energency room by WIIliam
D. Stranpel, D. O, an energency room physician. Dr. Stranpel’s
initial diagnosis was Adult Respiratory Distress Syndrone. He
concluded that Ms. Garcia s condition constituted an energency and
t hat she needed to be admtted or transferred. However, because Dr.
Stranpel was not authorized to admit or transfer Ms. Grcia, that
decision fell to the attending physician, Dr. Polich.

Dr. Stranpel called Dr. Polich from the enmergency room and
reported the situation. Dr. Polich inmediately cane to the hospital,
arriving at 4:20 a.m She exam ned Ms. Garcia, reviewd x-rays and
available lab test results and spoke with Dr. Stranpel. Bot h
physi cians recognized that Ms. Garcia s situation presented an
energency medi cal condition. Plaintiff argues that Ms. Garcia should
have been intubated prior to transfer in order to stabilize Ms.
Garcia’ s condition. Dr. Polich knewthat if she elected to admt Ms.
Garcia, St. Catherine had the capability to intubate her. In Dr.
Polich’s opinion, however, Ms. Garcia needed conplex ventilator
managenment which was not within the capability of St. Catherine.
Plaintiff does not dispute Dr. Polich’s judgnent in this regard. Dr.
Polich determ ned that Ms. Garcia was stable and al nost inmediately
ordered her transfer by air to Via Christi Hospital in Wchita. Via

Christi agreed to accept Ms. Garcia. There is no issue regarding Via
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Christi’s capacity to treat Ms. Garci a.

Dr. Polich prepared an acute transfer certificate, which stated
that the transfer was based on “further pul nonary eval uati on” and t hat
the risks of transfer were “accident/death.” Gegg Garcia, Traci’s
husband, was told by Dr. Polich that Ms. Garcia could die. Gegg
signed the consent section of the certificate which read:

Consent to Transfer

| hereby consent to transfer to another nedical facility.

| understand that it is the opinion of the physician

responsible for my care that the benefits of transfer

outwei gh the risks of transfer. | have been infornmed of

the risks and benefits upon which this transfer is being

made. | have considered these risks and benefits and

consent to transfer. | consent to the release of

information to the receiving facility and physician as
deened necessary.

In order to effect the transfer, Dr. Polich contacted Eagl eMed,
an air anbul ance service. EagleMed apparently had an air anbul ance
at the Finney County Airport. The aircraft was manned by defendants
Dougl as Landgraf and Lawr ence McGowan, both of whom were registered
nurses and nobile intensive care technicians. Sonetine around 5:00
a.m on June 14 Polich spoke by tel ephone with Landgraf and Eagl eMed’ s
nmedi cal advisor, Dr. Sellberg. Polich inforned Sellberg of Traci’s
condition, after which Sell berg gave Landgraf certain orders regardi ng
Traci’s treatnent during transport to Wchita. Thereafter, Traci
Garcia was transported to Finney County Airport via EMS. (Doc. 42 at
5-6.)

Fromthe airport, Traci was flown to Wchita aboard an Eagl eMed
aircraft. Unfortunately, during the flight she suffered a cardi o-

pul monary arrest. Landgraf and McGowan attenpted to i ntubate her, but

were unable to secure an airway. They perforned CPR on her for the
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remai nder of the flight to Wchita, and the subsequent ground
anbul ance transport to Via Christi - St. Francis Hospital. Although
Traci Garcia survived through June 14th, it appears that her brain
function never returned. She was pronounced dead the foll ow ng day.
(Doc. 66 at 10.)
II. SUMMARY JUDGMENT STANDARD: FRCP 56

Federal Rule of Cvil Procedure 56(c) directs the entry of
summary judgnent in favor of a party who "shows that there is no
genuine issue as to any material fact and that the noving party is
entitled to a judgnent as a matter of law." Fed. R Cv. P. 56(c).
An issue is “genuine” if sufficient evidence exists “so that a
rational trier of fact could resolve the issue either way” and “[a]n
issue is ‘material’ if under the substantive law it is essential to

t he proper disposition of the claim” Adler v. Wl -Mart Stores, Inc.

144 F.3d 664, 670 (10th Cir. 1998). \When confronted with a fully
briefed notion for summary judgnent, the court nust ultimtely
determ ne "whether there is the need for a trial-whether, in other
words, there are any genuine factual issues that properly can be
resolved only by a finder of fact because they may reasonably be

resolved in favor of either party." Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 250 (1986). If so, the court cannot grant sunmmary
judgnent. Prenalta Corp. v. Colo. Interstate Gas Co., 944 F.2d 677,

684 (10th Cr. 1991).
III. ANALYSIS
Plaintiff brings three clains against Sellberg: (1) ordinary

negl i gence; (2) gross negligence and want on conduct; and (3) w ongful




death.? (Doc. 1 at 8-10.) The wongful death count is prem sed on a
finding of fault under either of the first two clainms. Accordingly,
Sell berg argues that he is statutorily immune from ordinary
negli gence, and that plaintiff has failed to produce evidence from
which a jury could find that he was grossly negligent or wanton.
Therefore, he argues, he is entitled to sunmary judgnment on all
cl ai ns.
A. Imunity from Ordi nary Negligence

K.S. A 65-6124 provides, in relevant part, as follows:

(a) No physician . . . who gives energency
instructions to a nmobile intensive care
technician . . . during an energency, shall be

liable for any civil damages as a result of
issuing the instructions, except such damages
whi ch may result from gross negligence in giving
such instructions.

(e) No nedical adviser who reviews, approves and
nonitors the activities of attendants shall be
liable for any civil damages as a result of such
review, approval or nonitoring, except such
damages which may result fromgross negligence in
such review, approval or nonitoring.

Sell berg contends that either of these provisions is sufficient to
confer upon himinmmnity fromclains of ordi nary negligence under the
facts of this case.

Plaintiff responds that, because Traci Garcia was already

2 1n a half-hearted effort to avoid the inmunity provisions of
K.S. A 65-6124, plaintiff nodified the | anguage of her first claimto
assert that, while other defendants were accused of ordinary
negl i gence, Sellberg, Landgraf, and MGowan were accused of gross
negligence. (Doc. 1 at 8.) The court declines to read count one as
asserting anyt hing other than ordinary negligence. herw se, count
one woul d be redundant to count two, which attenpts to state a claim
for gross negligence and wanton conduct agai nst these defendants.

-6-




present at St. Catherine Hospital, and under Dr. Polich’s care, there
was no energency. Thus, says plaintiff, the provisions of section
6124(a) do not apply to Sell berg. In support of that argunent,
plaintiff cites a considerable volunme of case |aw that purports to
define the termenergency. Applying that definition to the case at
bar, plaintiff then argues that these facts do not neet the |ega
definition of “enmergency.” (Doc. 66 at 13-18.)

Plaintiff has a problem Sellberg asserted in his statenent of
facts that “[while at St. Catherine and during the phone call wth

Dr. Sellberg, Traci Garcia was a patient of St. Catherine Hospital,

had an energency nedical condition and was critically ill.” (Doc. 42
at 7 (enphasis added).) Nowhere in her response brief did plaintiff
di spute this fact. Pursuant to Local Rule 56.1(a), “[a]ll material
facts set forth in the statenent of the novant shall be deened
admtted for the purpose of summary judgnment unless specifically
controverted by the statenent of the opposing party.” See also, Fed.
R Cv. P. 56(e). “Emergency nedical condition” is a material fact.
Therefore, it is established for purposes of this notion that Trac

Garcia had an “enmergency nedical condition” at the tinme of her
transfer fromSt. Catherine to Eagl eMed. Moreover, the court declines
to discern a distinction between the nore general term “energency,”
as used in K S A 65-6124, and the nore specific term “energency
medi cal condition.” Rather, the court finds that an enmergency nedi ca

condition can be viewed in one of two ways: (1) an emergency nedi cal
condition my be considered one specific type of energency
contenpl ated by the statute; or, nore likely, (2) an energency nedi cal

condition is precisely the type of energency contenplated by the
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statute. Wth regard to this latter view, it is noteworthy that the
preanbl e to t he act under whi ch section 65-6124 originated states, “An

Act concerning the regulation of energency nedical service . . . .~

Act of Apr. 7, 1988, 1988 Kan. Laws 1477 (enphasis added). Further
review of the act shows that it deals exclusively with enmergency
medi cal matters. Accordingly, it makes sense to conclude that an
emergency nedical condition is specifically the sort of “energency”
the legislature had in mnd when enacting this inmunity provision.
Thus, for purposes of this notion, it is deenmed established that an
enmer gency exi st ed.

Looking to the remainder of section 65-6124(a), there is no
serious contention regarding the fact that Sell berg was a physician
giving instructions to nobile intensive care technicians (Landgraf and
Mc Gowan) . Since the matter was deenmed an energency and the
instructions related directly to the care of the patient, the court
further concludes that these instructions anobunted to “energency
instructions,” as contenplated by the statute. Therefore, Sellberg
falls squarely within the statute’s grant of inmnity from cl ai ns of
ordinary negligence related to his instructions.

Li kewi se, it is undisputed that Sell berg was Eagl eMed’ s nedi cal
advisor. Hence, to the extent plaintiff asserts that he was negli gent
regarding any acts or onissions not covered by 6124(a) (granting
imunity for ordinary negligence arising from his instructions),
Sellberg is also entitled to inmunity for ordinary negligence under
6124(e) (granting imunity for ordinary negligence arising fromhis
“review, approval, or nonitoring” of Landgraf and MGowan).

Sellberg’'s nmotion is therefore GRANTED as to clains of ordinary
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negl i gence.

B. Goss Negligence and Want on Conduct

VWiile K.S.A 65-6124(a) and (e) provide inmmunity for ordinary
negl i gence, those provisions expressly preserve liability for gross
negl i gence. Sell berg argues that, under Kansas |aw, degrees of
negl i gence have been abolished, and gross negligence is synonynous
with wanton conduct. He further contends that plaintiff |acks
sufficient evidence onthe critical elements of a clai mof wantonness.
Plaintiff counters that the plain | anguage of the statute evinces a
| egislative intent to revive degrees of negligence, at least as to
gross negligence; and, in any event, there is nore than sufficient
evidence from which a jury could find gross negligence or wanton
conduct .

For al nost a century, degrees of negligence have been aboli shed

inthis state. M. Pac. Ry. Co. v. Walters, 78 Kan. 39, 40-41, 96 P

346, 347 (1908); see also Denver & RRo Gande W R R Co. v. Union

Pac. R R Co., 868 F. Supp. 1244, 1251 (D. Kan. 1994); Butler Mg. Co.

v. Arericold Corp., 835 F. Supp. 1274, 1276 n.2 (D. Kan. 1993); Hol man

v. Southwestern Bell Tel. Co., 358 F. Supp. 727, 729 n.1 (D. Kan.

1973); Muihn v. Schell, 196 Kan. 713, 715, 413 P.2d 997, 1000 (1966);

Srajer v. Schwartzman, 164 Kan. 241, 248, 188 P.2d 971, 976 (1948);

Kniffen v. Hercul es Powder Co., 164 Kan. 196, 206, 188 P.2d 980, 987

(1948); PIK-GCvil 3d § 103.03 cnt. Walters nmde clear that
di stinctions between ordinary and gross negligence were unworkabl e.
The concept was sinply too esoteric for |awers, judges, and, nost
inmportantly, jurors to readily conprehend and apply. As a result,

gross negligence has been held synonynous wi th wanton conduct, even
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in cases where both terns were used. See Muhn, 196 Kan. at 715-16,

413 P.2d at 1000; Srajer, 164 Kan. at 248-50, 188 P.2d at 975-76
(defining “gross and wanton negligence” exclusively in terns of
want onness) .

Nonet hel ess, plaintiff contends that the |egislature revived
gross negligence as a di stinct degree of negligence through its choice
of wording in K S.A 65-6124. Plaintiff points out that in section
6124(b), the legislature granted imunity to nedical intensive care
technicians, with an exception for damages resulting from that
person’s “gross negligence or by willful or wanton acts or om ssions.”
Plaintiff argues that the plain | anguage of this provision evinces a
clear distinction between gross negligence and wantonness.
Furthernore, plaintiff argues, this distinction should be applied to
subsections (a) and (e) of K S. A 65-6124, such that the term “gross
negl i gence” used there should be construed as sonething apart from
want on conduct. |ndeed, the court agrees that this statutory | anguage
m ght be construed as di stingui shing gross negligence fromwant onness.
On the other hand, the legislature is presuned to be aware that at the
time it enacted section 6124, gross negligence had been abolished and
generally equated with wanton conduct for over half a century. See

Beck v. Prupis, 529 U S. 494, 500-01, 120 S. C. 1608, 1613, 146 L.

Ed. 2d 561 (2000). Mor eover, when the legislature uses terns that
have an established |legal nmeaning, it is presunmed that this neaning
continues unless the statute specifically indicates otherw se. See

id.; dackamas Gastroenterol ogy Assocs., P. C. v. Wlls, 538 U. S. 440,

447, 123 S. C&. 1673, 1679, 155 L. Ed. 2d 615 (2003); Leyerly v.

United States, 162 F.2d 79, 85 (10th G r. 1947).
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In this case, although the legislature provided a |engthy
definitions section for terms used inthis act, K S.A 65-6112, it did
not include a definition for gross negligence. In the absence of
| egislative history which clearly indicates that the |egislature
I ntended to revive (but not define) gross negligence inthis limted
situation, the court will not assunme that the | egislature intended to
overrul e al nost a century of |egal precedent with such a subtle stroke
of the pen.

Regardl ess, the court need not answer that question in order to
decide this notion. Even assum ng that gross negligence i s synonynous
with wanton conduct, construing the evidence in the |ight nost
favorable to plaintiff, there are facts from which a jury could
concl ude that Sell berg exhibited wanton conduct in this case. Under
Kansas |law, “[a]n act perfornmed with a realization of the inmnence
of danger and a reckless disregard or conplete indifference to the
probabl e consequences of the act is a wanton act.” PIK-Civil 3d §
103.03. This definition is consistent wwth the case | aw di scussing
want onness and gross negligence. See Mihn, 196 Kan. at 715, 413 P. 2d
at 1000. Furthernore, a claim of wanton conduct can seldom be
resol ved on summary j udgnent, but nust usually be resolved by a jury.

Wl fgang v. Md-Am Mtorsports, Inc., 898 F. Supp. 783, 791 (D. Kan.

1995); Guhinv. Gty of Overland Park, 17 Kan. App. 2d 388, 392, 836
P.2d 1222, 1225 (1992).

Construing the facts in the Iight nost favorable to plaintiff,
it is possible that a jury could conclude that sone or all of the
following facts existed. Wile know ng the gravity of Traci Garcia’s

medi cal condition, particularly with respect to her respiratory
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situation, Sellberg rejected Landgraf’s request to have her i ntubated
prior to transport.?3 (Doc. 66 at 2.) Sellberg also made this
deci sion knowi ng that he would likely have difficulty establishing
comuni cations wi th Landgraf and McGowan during the flight because t he
comuni cation systens in use on the aircraft did not provide reliable
contact with the ground. 1d. at 3-4.%

Additionally, Sell berg orderedthat if intubation was necessary,
Landgraf and MGowan could use as nuch Valium as necessary to
acconplish the procedure. Id. at 2. However, Landgraf had never
i nt ubat ed a conscious patient, and had never used Valium during any
i ntubation. 1d. at 4. Simlarly, MGowan had only done one or two
I ntubations on conscious patients, and was aware of none in which
Val i um was adm ni st er ed. Id. Since Sellberg was responsible for
ensuring that Landgraf and McGowan had proper traini ng and experi ence,
id. at 6-7, a jury could find that Sellberg declined the request to

intubate at St. Catherine’s, all the while knowi ng that neither

3 Sell berg makes nuch of the idea that he could not order Traci
Garcia to be intubated while she was under the care of another
physician at St. Catherine Hospital. (Docs. 42 at 23; 78 at 9.)
However, Sellberg fails to address the question of why he could not
direct his own personnel, Landgraf and McGowan, to intubate Traci
Garcia after she had been transferred to their custody, but before
| eaving St. Catherine Hospital. Neither does he address whether he
poulg sigply have refused to accept her until Dr. Polich had her
i nt ubat ed.

“ A key fact in this regard woul d have been Sel |l berg’ s adm ssi on
that he was aware of these conmunication problens. Unfortunately,
plaintiff provides no evidence to support this contention. (Doc. 66
at 4 7 14.) Instead, plaintiff cites to two pages of Sellberg’'s
deposition, the first of which is mssing and the second does not
address this matter. Nonetheless, there is anple evidence that the
pilot, Landgraf, and EagleMed' s Program Director were aware of the
comuni cati on probl ens. Construing these facts in the |ight nost
favorable to plaintiff, a jury mght infer that this information was
so well known within EagleMed that Sellberg had to be aware of it.
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Landgraf nor McGowan had any experience in perform ng such a procedure
on a conscious patient, using Valium and onboard an aircraft.
Finally, as to the use of Valium there is evidence fromwhich a jury
coul d concl ude that the use of Valiumwas a non-standard practi ce when
i ntubating patients, and that an open-ended order to use as nuch
Valiumas required m ght have been particularly egregious. 1d. at 3,
7, 10.)

In sum taking all these facts into consideration, a jury could
conclude that Sellberg was aware of the dangers of placing a patient
in Traci Garcia’ s condition aboard an aircraft, w thout intubation,
with wunreliable ground comunication, wth inadequately trained
attendants, and with orders to adm ni ster as rmuch Val i umas necessary
to acconplish any necessary intubation. I ndeed, by Sellberg’ s own
adm ssion, he was aware that Traci Garcia “was obviously critically
ill and had the potential to deteriorate during transport by nature
of the disease process.” (Doc. 42 at 6 1 7.) The jury mght further
concl ude that, since Landgraf had requested pre-flight intubation, and
since Sel | berg was aware of her conprom sed respiratory condition, and
since the aircraft had the capability of transporting a patient on a
ventilator, that Sell berg’s refusal to direct pre-transport intubation
anounted to reckless disregard or conplete indifference toward the
pr obabl e consequences of his decision. Accordingly, Sellberg s notion
is DENIED as to the renaining cl ains.

A notion for reconsideration of this order pursuant to this
court's Rule 7.3 is not encouraged. The standards governing notions
to reconsider are well established. A notion to reconsider is

appropriate where the court has obviously m sapprehended a party's
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position or the facts or applicable |law, or where the party produces
new evi dence that could not have been obtained through the exercise
of reasonable diligence. Revisiting the issues already addressed is
not the purpose of a notion to reconsider and advanci ng new argunent s
or supporting facts which were otherw se avail able for presentation
when the original notion was briefed or argued is inappropriate.

Coneau v. Rupp, 810 F. Supp. 1172 (D. Kan. 1992).

A notion for reconsideration of this order is not encouraged.
Any such notion shall not exceed t hree pages and shall strictly conply

with the standards enunciated by this court in Coneau v. Rupp. The

response to any notion for reconsideration shall not exceed three
pages. No reply shall be filed.

IT IS SO ORDERED

Dated this 25t h day of February 2005, at Wchita, Kansas.

s/ Monti Bel ot

Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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