INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
HARVEY J. ROBBEN,
Rantiff,
V. Case No. 04-1148-WEB
JO ANNE B. BARNHART,
Commissoner of the

Socid Security Adminigtration

Defendant.
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MEMORANDUM AND ORDER

Plantiff seeksjudicia review of the Defendant’ sdecisionto deny disability insurance benefits under
Titlell. See42 U.S. C. 88 1381 et seg. A review of the record reveds that Plaintiff filed for these
benefits on July 11, 2001 reporting an inability to work since May 29, 2001. (R. at 22, 66). A hearing
was hdd infront of adminigtrative law judge (ALJ) Dayton on March 18, 2003. (Id. at 485). Atthetime
of the hearing Plaintiff was 52 yearsold. (I1d. at 493). The ALJfollowed the five-step sequentia analysis
found at 20 C.F.R. § 404.1520. (Id. at 22).

According to the ALJ, the medica evidence established that Plaintiff has medicaly determinable
severe impairments of speech and language delays, status post cerebrovascular accident-stroke and right
shoulder injury status post carotid endarterectomy. (Id. at 24). Next he found that Plaintiff’s severe
impairments did not meet or exceed the criteriafor any of the listed impairmentsin 20 CF.R. Part 404,
Subpart P, Appendix 1. (Id). The ALJ determined Plaintiff’s resdud functiond capacity (RFC) and

found that Plaintiff’s impairments preclude him from doing past work. (Id. a 25). A Vocationa Expert



(VE) tedtified that Plaintiff’ s RFC dlowed for light and sedentary work and there are substantial numbers
of thosejobsinthe nationa economy. (ld. at 26). A decison denying Plaintiff benefitswasissued on April
21,2003. (Id.). Paintiff requested review by the Socid Security Appeals Council and produced a letter
by Flantiff’ streating phys ciansupporting Plantiff’ sclams. The AppedsCouncil denied Plaintiff’ srequest
for review on March 12, 2004, making the decision of the ALJthe find Agency decison. (Id. a 6); 20
C.F.R. §404.981.

Faintiff arguesthe Socia Security Appeals Council erred by falling to consider the medica opinions
of the tregting physician, Dr. Terry. Pantiff aso argues that the ALJ erroneoudy found Plaintiff only

patidly credible. Plantiff findly argues that the Agency failed to correctly determine his RFC.

|. Standard

The Court mugt affirm the Commissioner’ sfind decisionif it is supported by substantid evidence.
42 U.S.C. § 405(g); Whitev. Barnhart, 287 F.3d 903, 905 (10th Cir. 2002). Substantid evidenceis
“more than a mere sdntilla 1t means such relevant evidence as a reasonable mind might accept as
adequate to support a concluson.” Casiasv. Secretary of HHS, 933 F.2d 799, 800 (10th Cir. 1991)
quoting Richardson v. Perales, 402 U.S. 389, 401 (1971). Our roleis not to reweigh the evidence or
subdtitute our judgment for that of the Commissoner. White, 287 F.3d at 905. The Commissioner’s
decison is not subject to such deference and reversal may be appropriate if the Commissioner gpplied an
incorrect legal standard. Casias, 933 F.2d at 801.

The Socia Security Act providesthat anindividud shdl be determined to be under adisability only

if the daimant can establish that they have aphyscad or mentd imparment expected to result in desth or



lagt for a continuous period of twelve months which prevents the clamant from engaging in substantia
ganful activity (SGA). 42 U.S.C. §423(d)(1)(A). The damant’s physicd or mentd impairments must
be of such severity that they are not only unable to perform their previous work but cannot, considering
their age, education, and work experience, engage in any other kind of SGA which exigsin the nationd
economy. 42 U.S.C. 8423(d)(2)(A).

The Commissoner hasestablished afive-step sequentid evauation processto determine disability.
If at any step a finding of disability or non-disability can be made, the Commissioner will not review the
cdam further. 20 C.F.R § 404.1520(3)(4). At step one, the agency will find non-disability if claimant is
engagedin SGA. 20 C.F.R §404.1520(a)(4)(i). At steptwo, the clamant must show aseveredisahility.
20 C.F.R 8§ 404.1520(a)(4)(ii). A severe disability is defined as an impairment which sgnificantly limits
adamant’ sphysica or mentd abilityto do basic work activity. 20 C.F.R § 404.1520(c). At step three,
the agency determines whether the severe imparment meets or equds the impairments and the duration
requirements in Appendix 1 of 20 C.F.R. and if it does, the clamant will be found disabled. 20 CF.R 8§
404.1520(a)(4)(iii). If the impairment does not meet the standards in step three, the agency continuesto
step four and assesses whether the damant can do her previous work and if so, then she will not be
dissbled. 20 C.F.R § 404.1520(a)(4)(iv). At gtep five, the agency consders a claimant’s RFC, age,
education and past work experience to determine if daimant is capable of performing other work in the
national economy. 20 C.F.R § 404.1520(a)(4)(V).

The damant bears the burden of proof through step four of the andysis. Nielsonv. Sullivan, 992
F.2d 1118, 1120 (10th Cir. 1993). At step five, the burden shiftsto the agency. 1d. Before going from

step three to step four, the agency must assess the claimant’ s RFC. 20 C.F.R § 404.1520(a)(4).



Il. Tredting PhySician’'s Opinions

Pantiff arguesthat the Social Security Appeds Council erred by refusing to properly consider the
|etter written by Plaintiff’ streating neurologist, Dr. Terry. The Appeals Council received Dr. Terry’ sletter
and wrote “[w]e found that this information does not provide abasis for changing the Adminidrative Law
Judge' sdecison.” (R. a 6-7).

The gpplicable regulations requirethe Appeds Council to consider evidence submitted in support
of arequest for review if the additiond evidence is (a) new; (b) materid; and (c) relatesto the period on
or before the date of the ALJ hearing decison. 20 C.F.R. 88 404.970(b); 404.976(b)(1); O'Ddl v.
Shalala, 44 F.3d 855, 859 (10th Cir. 1994). “Evidence is new within the meaning of [404.970(b)] if it
isnot duplicative or cumulaive” Wilkins v. Secretary, Dep't of Health& Human Servs, 953 F.2d 93,
95-96 (4th Cir. 1991). Evidence is materid to the determination of disgbility “if there is a reasonable
possihility that [it] would have changed the outcome.” Id. a 96. Whether Dr. Terry’sletter qualifies as
new, materid and chronologicdly rdevant is a question of lawv. Box v. Shalala, 52 F.3d 168, 171 (8th
Cir. 1995). “If the Appeds Council failsto consder quaifying new evidence, the case should be remanded
for further proceedings.” Chambersv. Barnhart, 389 F.3d 1139, 1143 (10th Cir. 2004) quoting Lawson
v. Chater, 1996 U.S. App. LEXIS 9239, No. 95-5155, 1996 WL 195124 (10th Cir. Apr. 23, 1996).

Fantiff firs arguesthat the Agency failed to consder Dr. Terry’ sdescription of Plantiff’ sreduced
ability to concentrate, congtant fatigue and speech difficulty. These symptoms are not new as they are
aready present in other documentsin the record, some of which are signed by Dr. Terry. (R. 481, 372-
373, 239, 408-422, 247-248, 387).

Fantiff next argues that the Agency falled to consder Dr. Terry’s comments that Plaintiff would
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have difficulties performing his job given his likdly frustration with his impaired ability to spesk and
concentrate. Dr. Terry stated that Plaintiff would likely need more than two absences amonthas aresult
of congtant fatigue. (Id. at 482). Dr. Terry dso opined that he did not believe Plaintiff could be ardigble
employee. (Id.). Dr. Boll, alicensed psychologist, and Dr. Berner, a consultative doctor, each gave
opinions on Flantiff’'s endurance and ability to work. (Id. at 375, 387). Dr. Terry's satements about
Faintiff’ s capability are new because while others assessed Plantiff’ scapabilities none had an assessment
gmilar to Dr. Terry's.

To determineif Dr. Terry’s satements are a'so materid we mug turn to the regulations. When
assessing an RFC the Agency “will consider any statements about what you can till do that have been
provided by medica sources, whether or not they are based on forma medical examinations” See 20
CFR 8 404.1545(a)(3). Dr. Terry’s comments are specifically directed at Plantiff’ sability to work given
his well documented symptoms of fatigue and speech impairments. Dr. Terry’s comments would be
relevant when determining Plaintiff’ SRFC asthisisfurther evidence from a treating doctor about Plaintiff’s
capabilities.

Next Dr. Terry stated that Plaintiff’ sright shoulder injury has caused thoracic nerve neuropathy and
arophy of musclesin hisright shoulder. (R. a 482). Thereis other information in the record from three
doctors, induding Dr. Terry, regarding Plantiff’ sshoulder injury; therefore, itisnot new. (Id. at 164, 162,
238, 376, 379).

Eventhough Dr. Terry’ s letter revedled no new medicd problems, he expressed amedicd opinion
relating to Flantiff’ sability to functionwiththisimpairment. Dr. Terry Sated in hisletter that Plaintiff would

be precluded from prolonged use of the hand and armincluding grasping and handling. (1d. at 482-483).



Thisisnew informationthat is not otherwiseinthe record and it would be materid whenassessing Plantiff’s
RFC. See 20 CFR § 404.1545(3)(3).

The Court findsthat the Apped's Council decisondoes not show that it adequately considered Dr.
Tery's letter. See 20 CF.R. 8§ 416.927(d)(2) (We will aways give good reasons in our notice of
determination or decision for the waight we give your tregting sources' s opinions). “We must remand
because we cannot meaningfully review the ALJ s determination absent findings explaining the weight
assigned to the tregting physcian’s opinion.” Watkins v. Barnhart, 350 F.3d 1297, 1301 (10th
Cir.2003). Onremand, the Agency will consder Dr. Terry’ scommentsregarding Plaintiff’ sability towork
and ability to use his right hand and arm. Dr. Terry’s comments in the January 2004 letter regarding
Pantiff’s symptoms of fatigue, goeech impairments and shoulder pain are not new or materid; therefore,
the Agency need not consider them.

Defendant argues that Dr. Terry’ sopiniondoes not deserve controlling weight because it does not
meet the factorslisted inWatkins, 350 F.3d at 300-1301. Seeaso 20 C.F.R. §404.1527(d); S.S.R. 96-
2p. This Court will not supply possible reasons for giving more or less weight to Dr. Terry’s statements
as the Agency’s disability finding shdl only be evaluated based on the reasons stated in the decision.
Robinson v. Barnhart, 366 F.3d 1078, 1084 (10th Cir. 2004). The Agency decision is lacking in

meaningful andys's and must be remanded.

1. Credibility Andyss

The ALJfound Plaintiff to be partialy credibly. (R. & 24). Plaintiff argues thet the ALJ failed to

conduct a proper credibility andyds because he: A) did not appreci ate that Flantiff completed the Wichita



State Univeraty (WSU) homework as therapy to improve his condition after the stroke and that completing
the homework takes along time; B) did not consider that Rantiff earned $7,376.83 per monthbefore his
aleged disability while he would receive only $958.60 per monthon disgbility; and C) did not consider Dr.
Terry’ s satement that Plaintiff was credible.
Inhisresponse brief, Plantiff raised new issuesdisoutingthe vdidity of the credibility determination.
The generd rule is that the Court will not congder issues raised for the first time in areply brief. Plotner
v. AT&T Corp., 224 F.3d 1161, 1175 (10th Cir. 2000). However, because these new arguments are
meritless, the Court will addressthem. Flaintiff arguesthat D) Ms. Scherz' sstatement was madetwo years
after the stroke and Plantiff only need to show a disabling condition for one year to be entitled to benefits;
E) the ALJ failed to ascertain how much time Fantiff needed to recover from the chores and activities
liged inthe Dally Activities Ligt; F) the ALJ erred when evaduating Plantiff’s complaints of shoulder pain
by faling to address evidence that supports Plantiff’'s daim; and G) the ALJ did not explain how
mantaining a consgtent daily schedule contradicts Plantiff’ sdamof memoryloss. These errors dlegedly
resulted in aflawed credibility andyss.
In recognition of the fact that an individud’s symptoms can sometimes suggest a greater level of
severity of impairment than can be shown by the objective medicd evidence aone, 20 C.F.R.
404.1529(c) and 416.929(c) describethe kinds of evidence, including the factors below, that the
adjudicator must consider in addition to the objective medicd evidence when ng the
credibility of an individud’ s satements:
1. Theindividud’sdaily activities,
2. The location, duration, frequency, and intengty of the individud’s pain or other
symptoms;
3. Factorsthat precipitate and aggravate the symptoms;
4. Thetype, dosage, effectiveness, and side effectsof any medication the individud takes
or hastaken to dleviate pain or other symptoms;

5. Treatment, other than medication, the individua receives or has received for relief
of pain or other symptoms,



6. Any measures other than trestment the individua uses or has used to relieve pain or
other symptoms (e.g., lying flat on his or her back, sanding for 15 or 20 minutes every
hour, or degping on aboard); and

7. Any other factors concerning the individua’ s functiona limitations and restrictions due
to pain or other symptoms. SSR 96-7p.

All but one of Fantiff's arguments fail because the ALJ conformed to SSR 96-7p as well as other

dandards ducidated below when evauating Plaintiff’s credibility.

A. Speech Therapy

Fantiff argues that the ALJ erred because there is no evidence that he considered that it took
Haintiff mogt of the morning to complete his speech homework and that it was assigned as therapy dueto
his stroke. “The ALJ need not discuss every relevant factor in evaluating pain testimony.” Bates v.
Barnhart, 222 F Supp. 2d 1252, 1260 (D. Kan. 2002). Plaintiff’s claim that the ALJfalled to consider
that the WSU homework was done as remedid therapy isspecious. The ALJdescribed Plantiff’ sstroke
and the subsequent speech therapy to improve his strokeinducedimpaired speech. (R. at 23); SSR 96-7p
(ALJ mug consider trestment damant seeks for symptoms). The ALJ need not mention this obvious
remedia purpose every time he mentions Plaintiff’ s homework or speech therapy. The ALJ specificdly
mentioned that Plaintiff completes his speech homework in the credibility andyss. Flantiff fals to argue
though why the AL J needed to state that Plantiff spent much of the morning doing homework. The ALJ
acknowledged Fantiff’s language and speech ddlays. (R. a 25). Even if the specific amount of time
Pantiff did spend on homework was rdevart, it is not error for the ALJto fail to mention this. The ALJ
must consider dl the factorsbut he need not discuss each one. Clifton v. Chater, 79 F.3d 1007, 1009-

1010 (10th Cir. 1996).



Fantiff dso dams that the ALJ did not consider comments by Professor Scherz that were
favorable to the Pantiff. The record shows that the ALJ discussed Plaintiff’s activities with the WSU
speechdinic induding the statementsthat Plantiff argueswerenot considered. (R. at 23, 460). It appears
that Plaintiff disagreeswiththe weight the ALJ gave Ms. Scherz' s statements; however, the Court may not

reweigh the evidence or subdtitute our judgment for the agency. Casias, 933 F.2d at 800.

B. Pantiff’'s Pagt Earnings

Fantiff fals to state the relevance of Plaintiff’s past earnings or why the ALJ should have
conddered this. Whileit istrue that Plaintiff earned much more in his previous job than he would earn if
he were to be found disabled, Plaintiff cannot returnto his previous employment anyway as his employer
stated that he canno longer perform his old job due to hisimparments. (R. at 508, 25). It cannot be error

for faling to mention Paintiff’ s past earnings if it has no bearing on the credibility analyss. See 96-7p.

C. Dr. Tery's Credibility Assessment

Dr. Terry stated in his letter, “I have found that Mr. Robben [] very credible patient. | do not
detect that he isenthusiastic about disability or that heislooking for afreeride. Hiscomplaintsarejudtified
by hismedicad condition.” (Id. at 483). Plaintiff arguesthat the Agency erred by failing to consider Dr.
Tery's gatement.  “When the Appeds Council makes a decison, it will follow the same rules for
conddering opinion evidence as adminigrative law judges follow.” 20 C.F.R. § 404.1527(f)(3). When
evaduding pan symptoms the Agency “will consder dl of the evidence presented...” 20 C.F.R. §

404.1529; SSR 96-7p (In determining credibility, the adjudicator must consider the entire case record



including statements by treeting physicians). “Unless good cause is shown to the contrary, the Secretary
must give subgtantia weight to the testimony of the claimant’ streating physician.” Byronv. Heckler, 742
F.2d 1232, 1235 (10th Cir. 1984). The Appeas Council did not show that it consdered Dr. Terry’s
gatement supporting damant’ scredibility. (R. at 6-7); See Martens v. Chater, 1996 U.S. Digt. LEXIS
20081 (D. Kan. 1996). A treating physcian’'s medica opinion must be considered and any decision

without such consideration is not supported by substantial evidence. 20 C.F.R. § 404.1527.

D. Saements made one year after disability

Ms. Scherzmadestatements22 monthsafter the stroke. Plaintiff arguesthat he only needsto show
a disabling condition for one year to be entitled to benefits, therefore, Ms. Scherz's comments are
irrdlevant. 42 U.S.C. §423(d)(1)(A); 20 C.F.R 8§ 404.1509. While Ms. Scherzwrote her statement in
March 2003, Plaintiff has been a dient at the WSU Speech-Language Hearing Clinic sSince February 4,
2002, alittle over eight months after Plaintiff’ salleged date of disabilityonMay 29, 2001. Therefore, Ms.
Scherz sstatementsare rdevant to the inquiry of whether Plaintiff has an impairment that lasted at least 12

months.

E. ALJdid not fully develop the record.

Fantiff argues that the AL J falled to ascertain how muchtime Rantiff needed to recover fromthe
chores and activities ligted in the Daily ActivitiesLig. “Atthe hearing, the adminigtrative law judge looks
fully into other issues, questions you and the other witnesses, and accepts as evidence any documentsthat

are materid totheissues” 20 C.F.R. §404.944. Hantiff falsto gaehow thisinformation is materid or
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new. Thereisabundant information in the Record showing that Plaintiff wasfatigued and tired. (R. a 132,
116, 125, 239, 247, 372). The record was dready developed asto thisissue and the ALJ did not err by

faling to ask Plantiff about specific recovery times of individud activities,

F. Shoulder Pain

Where there is evidence of disabling pain, the test elucidated in Luna v. Bowen, 834 F.2d 161
(10th Cir. 1987) provides the proper andyss. Luna states that the ALJ must consider whether 1) a
Clamant has established a pain producing imparment by objective medicd evidence; 2) if so, whether
thereisaloose nexus betweenthe provenimparment and the Claimant’ s subjective dlegations of pan; and
3) if so, whether congdering dl the evidence, both objective and subjective, Clamant’s pain is in fact
dissbling. Id. at 164-165.

Plaintiff daims that the ALJ erred by faling to state why Plantiff’ sability to lift 24 cans of sodaand
performphysica therapy exercises for hisright shoulder makes Plaintiff less credible. The ALJ sandyss
satisfies the third prong in the test ducidated in Lunav. Bowen, 834 F.2d 161 (10th Cir. 1987) because
it showsthe painis not disabling and it showsthat Plantiff ill hasuseof hisarmand shoulder. (R. at 24).
Hed so states that Plantiff aleges some shoulder pain and has acknowledged that this pain has decreased.

Fantiff next argues that the ALJ s credibility andyss was flawed because he did not consider
evidence showing Plaintiff to be credible. “A credibility assessment necessarily requires consderation of
adl the factors ‘in combination’” Kent v. Apfel, 75 F. Supp. 2d 1170, 1185 (D. Kan. 1999) quoting
Huston v. Bowen, 838 F.2d 1125, 1132 n7 (10th Cir. 1988). Specificdly, the ALJfaledto mentionthat

Fantiff’ sright arm has pain when he opens a door and that his shoulder hurts after mowing for an hour.
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(R. at 498-499). Plantiff’ salegationiscontrary totherecord asthe ALJspecificaly stated “[t]hecdamant
performs some household chores, such as mowing grass for at least one hour before havingpain.” (Id. at
25).

Haintiff’s tesimony that there is pain when he opens a door is not mentioned specificaly in the
ALJ sdecisgon; however, thereis evidence that the ALJconsidered Plantiff’ sshoulder pain. Theobjective
medica evidenceisstated indetall aswell as subjective complaints of shoulder pain in the fina paragraph
onpage 23. (Id. at 23). Additionally, thetranscript showsthat upon hearing that Plaintiff had pain opening
adoor the ALJinquired further and Plaintiff responded that he could lift 24 cans of soda and thisis what
the ALJ used in his credibility determination. (Id. at 498-499). This conformsto the standard set out in
SSR 96-7p because the ALJinquired to determine the location, duration, frequency, and intengity of the
individud’spain. Additiondly, the ALImust consder dl thefactors, such asthe comments about shoulder

pain, but he need not discuss each one. Clifton, 79 F.3d at 1009-10010.

G. Memory Loss

Fantiff alegesthat the ALJ did not explain how mantaining acons stent daily schedule contradicts
Fantiff’s dam of memory loss. (R. a 25). It is a reasonable inference that an ability to maintain a
consgent dally schedule shows an ability to remember those activitiesand ther order inthe day. See SSR
96-7p (Individud’ s daily activities can be used to assess the veracity of an individud’s satements on the
Severity of symptoms).

In sum, the falure to consider Dr. Terry’s opinion as discussed earlier renders the Agency’s

credibility determination flawed. On remand, the Agency shdl consider Dr. Terry’ scredibility Satements
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to support its decision by substantial evidence. Kepler v. Chater, 68 F.3d 387, 391 (10th Cir. 1995).
The Agency isreminded that the Court’ s decision does not dictate a particular result. “Our remand Smply
assuresthat the correct legd standards areinvoked in reaching a decision based on the facts of the case.”

Id. (internal quotations and citations omitted).

V1. Support for RFC

“Your resdud functiond capacity is the most you can dill do despite your limitations. We will
assessyour [ RFC] based ondl rdevant evidenceinyour caserecord.” 20 C.F.R. 8§404.1525(a); seealso
SSR 96-8p. Paintiff arguesthat the RFC is not supported by the evidence because the Apped's Council
faled to congder the limitations given by Dr. Terry. SSR 96-8p. The Agency will consder Dr. Terry's

gatements as discussed earlier in this opinion and if necessary re-assess Plaintiff’s RFC.

It is therefore ORDERED that Plaintiff’s gppeal from the decison of the Commissioner of Socid

Security (Doc. 1) be GRANTED and the decision of the Commissioner of Socia Security be REVERSED

and REMANDED under sentence four of 42 U.S.C. § 405(g).

SO ORDERED this 23rd day of March 2005.

s Wedey E. Brown
Wedey E. Brown, U.S. Senior Didtrict Judge
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