IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

RYAN | NTERNATI ONAL Al RLI NES,

Def endant .

)
| NC. , )
)
Plaintiff, ) CIVIL ACTION
)
V. ) No. 04-1024-MB
)
Al R LI NE PI LOTS ASSQOCI ATI ON, )
| NT" L )
)
)
)

MEMORANDUM AND ORDER

This case cones before the court on cross-notions for sunmary
judgment. (Docs. 35, 46). The matter has been fully briefed and is
ripe for decision. (Docs. 36, 47, 52, 53, 54, 55).

I. SUMMARY JUDGMENT STANDARD: FRCP 56

Federal Rule of G vil Procedure 56(c) directs the entry of
summary judgnent in favor of a party who "shows] that there is no
genui ne issue as to any material fact and that the noving party is
entitled to a judgnent as a nmatter of law" Fed. R Cv. P. 56(c).
An issue is “genuine” if sufficient evidence exists “so that a
rational trier of fact could resolve the issue either way” and “[a]n
issue is ‘material’ if under the substantive law it is essential to

t he proper disposition of the claim” Adler v. WAl-Mart Stores, Inc.,

144 F.3d 664, 670 (10th GCr. 1998). Wen confronted with a fully
briefed notion for sunmary judgnent, the court nust ultinmately
determ ne "whether there is the need for a trial-whether, in other
words, there are any genuine factual issues that properly can be

resolved only by a finder of fact because they may reasonably be




resol ved in favor of either party." Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 250 (1986). |f so, the court cannot grant sunmary
judgrment.! Prenalta Corp. v. Colo. Interstate Gas Co., 944 F. 2d 677,

684 (10th Cir. 1991).
II. FACTS AND PROCEDURAL HISTORY

Ryan International Airlines, Inc. (Ryan) is a common carrier by
air engaged in interstate commerce and Air Line Pilots Association
International (ALPA) is the “representative” of Ryan’ s pilots under
the terns of the Railway Labor Act (RLA). See 45 U.S.C. 8§ 181; 151,
First, Fourth, Sixth. Under the RLA, the parties negotiated a
collective Dbargaining agreenent (CBA), which established a
gri evance-resol ution process that ultimately requires arbitrati on by
a Ryan- ALPA Pil ots’ SystemBoard of Adjustnent (SystemBoard) pursuant
to 45 U.S.C § 181. (Doc. 38.) The System Board is conprised of one
representative each fromRyan and ALPA and a neutral arbitrator. (Doc.
38 at 44.)

In June 2002, ALPA filed a grievance agai nst Ryan (Doc. 39, Jt.
Exs. 2, 3.) The grievance submtted the issue to the System Board as
“Iw] hether [Ryan] violated the [CBA] by inproperly admnistering the
Reci procity program thus allowng Irish and British pilots to fly for
[ Ryan], while Ryan pilots are denied the opportunity to fly abroad?
| f so, what shall be the renmedy.” (Doc. 39, Jt. Ex. 3.)

! Even though the parties have filed cross-notions for sunary
judgnent, the | egal standard does not change. See United Wats, Inc.
v. G ncinnati Ins. Co., 971 F. Supp. 1375, 1382 (D. Kan. 1997). It
remains this court’s sole objective to discern whether there are any
di sputes of material fact, see Harrison W Corp. v. Gulf QI Co., 662
F.2d 690, 692 (10th GCir. 1981), and the court will treat each notion
separately. See Atl. Richfield Co. v. Farm Credit Bank of Wchita,
226 F.3d 1138, 1148 (10th G r. 2000).
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The grievance was heard by the System Board on February 6, 2003.
(Doc. 39, Jt. Ex. 4.) Professor Dennis Nolan sat on the Board as the
neutral arbitrator. (Doc. 39, Jt. Ex. 4.) During opening statenent,
ALPA explained its position as to the appropriate renedy for Ryan's
breach of the CBA

The renedy in this case is sonewhat conplicated. It’s

our view there were 14 pilot jobs for a period of

approxi mating six nonths. The evidence will show in this

case that although it mght be difficult to pinpoint who

exactly suffered harmas a result of this, it is certainly

ascert ai nabl e. The Union would ask the Arbitrator to
retain jurisdiction so that the Union and the Conpany in

the event of a favorable award to the Union would be able

to make that ascertainment and cal culate the anount of

noney darmages owed to certain individuals.

During the course of the evidence in this case, M.

Nolan, it will become clear to you why that is difficult to

just pick out 14 individuals who m ght have been harned.

But in any event, it’s our position had the Conpany

conplied wwth the Letter of Agreenent, we woul d have had 14

additional jobs for six nonths which we didn't have.
(Doc. 39, Jt. Ex. 4 at 8-9.)

Evi dence presented by ALPA focused on Ryan’s liability for 14
jobs and at only one point did a question appear to touch on Ryan’s
liability to nmore than the 14 pilots. ALPA questioned Stephen
Mont gonery as to whet her damages are ascertai nable. (Doc. 39, Jt. Ex.
4 at 27.) Montgonery replied, “I think they are. They're going to
extend the [sic] nore than 14 people because with other contracts
coming on.” |d. Counsel for ALPAthen replied, “[L]et’s limt it to
this 14 in this circunstance here.” |d.

After the hearing, counsel for both parties submtted post-
hearing briefs to Nolan. ALPA's brief set out a request for renedy
as follows:

Accordingly, the Union respectfully requests that the
System Board fashion a renedy in this case that wll
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require the  Conpany, in conjunction wth Uni on
representatives, to determne the identity of the 14 Ryan
pilots who were denied foreign flying jobs. The Conpany
shoul d al so be required to identify the seat status of each
such pilot as well as the exact duration of the donestic
flying jobs the Conpany provided to JMC and Aer Lingus
pilots during the fall-wi nter 2001-2002 flying season.

(Doc. 39, Jt. Ex. 6 at 15).
On May 16, 2003, the SystemBoard i ssued its Opi nion, sustaining
ALPA' s grievance. (Doc. 40, Jt. Ex. 7.) The opinion presented ALPA s

position as foll ows:

The Associ ation asks the Board to craft a renedy that
would require the parties to identify the 14 Ryan
crewrenbers who should have been offered foreign flying
j obs and to make them whol e for any | osses.

(Doc. 40, Jt. Ex. 7 at 5). The Opinion then set out its renedy and

awar d:
C. Renedy

We conclude that Ryan did not fulfill its side of the
Reci procity bargain. That breach of contract requires that
it conmpensate any bargai ning unit nmenber who suffered as a
resul t.

That said, it will be necessary to determ ne just
whi ch pilots were injured by the breach and just what their
injuries were. [ ALPA] recogni zes that renedi al requirenent.
It asks for identification of the 14 individuals who shoul d
have been offered foreign “flight crew job opportunities”
during the Sumer of 2002 and for a determ nation of how
much 1 ncone they |ost. We shall therefore direct the
parties to negotiate over those matters, while retaining
jurisdiction in the event they are unable to agree.

For their assistance, however, we note that all the
usual contract |law renmedy rules apply, in particular the
duty to mtigate. The duty to mtigate damages requires an
enpl oyee harnmed by a contract breach to seek and accept
suitable alternative work. Al earnings the enpl oyee has
from the alternative work (or earnings that he or she
shoul d have had, given reasonabl e efforts)are deducted from
the enployer’s liability. [Ryan’s] duty is to nake the
injured pilots “whole,” not to provide them a w ndfall.
Accor di ngly, each affected pilot’s earnings from
alternative work during the Summer of 2002 wi Il reduce his
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or her recovery, regardless whether those earnings cane
from Ryan or sone ot her enpl oyer.

AVARD

The grievance is sustained. [Ryan] violated the [ CBA]
by not arranging for 14 Ryan crewnenbers to be offered
“flight crew job opportunities” by Aer Lingus and JMC
during the Summer of 2002. 1t nust therefore make affected
Ryan crewnenbers whole for any | osses. Toward that
obj ective, we direct the parties to seek to identify the 14
employees who should have been offered flight crew job
opportunities by those airlines and to determine their
losses. If the parties are able to do so, [Ryan] shall
reimburse those affected individuals for lost pay, less any
alternative earnings they had or reasonably should have had
during the appropriate period. If the parties are unable
to reach agreement on those matters, they are directed to
submit their remaining disputes to the System Board for a
final determination.

(Doc. 40, Jt. Ex. 7 at 9-10)(enphasis supplied).

The parties nmet on June 10, 2003, but were unable to reach an
agreenent on the appropriate nmethodol ogy for identifying the pilots
who were damaged. See Doc. 23, Ex. 6. Thereafter, on July 1, 2003,
counsel for the parties exchanged correspondence concerning their
respective positions. (Doc. 40.) Ryan focused on the need to identify
14 pilots who should have been offered job opportunities and stated
that it would attenpt to furnish the nonetary danages for these
i ndi vidual s before the next hearing.? ALPA responded that it did not
bel i eve that the renedy should be limted to 14 pilots and stated t hat

2 The next hearing was initially scheduled for July 8, 2003, but
was | ater continued to August 8, 2003. See Doc. 23, Ex. 6 at 2. Ryan
refers to the August 8, 2003 session in Washington as a “neeting” wth
the Arbitrator. (Doc. 1, 91 28, 30, 31.) ALPA refers to it as a
“hearing.” (Doc. 16, § 27.) However it is characterized, the session
was transcribed by a certified court reporter and a copy of the
transcri pt has been provided. (Jt. Ex. 10.)
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its counsel had nade this clear to Ryan at the prior neeting.® |If
Ryan’s counsel replied, it is not in the record.

On August 8, 2003, the parties appeared in Washington, D.C ,
bef ore Nol an regardi ng the renedi al phase. (Jt. Ex. 10.) This hearing
took place in front of Nolan only (w thout the other two nenbers of
the System Board) and w tnesses were heard, but not sworn. (Jt. Ex.

10 at 6-7.) Neither party objected to this format. Nolan stated that

the proceeding was “just a presentation of proposals.” 1d. ALPA
stated that it was prepared to “present a scenari o and a net hodol ogy
for [Nolan’s] consideration,” referred to as a back-fill damage
anal ysis, where it identified the 14 pilots who would have been
enpl oyed in Europe and then identified individuals who would have
noved into the positions vacated by those 14 individuals.

At the beginning of cross-exam nation of ALPA's first w tness,
counsel for Ryan stated that “I think we need to point out for the
record that this damage analysis has not been done by the conpany
because we haven't gotten to the threshol d questi on of identifyingthe
i ndi viduals who in fact were damaged by the event. So we’'re not, by
guestioning and analyzing this, we’'re not agreeing that this is the
met hodol ogy used.” (Jt. Ex. at 44). Ryan then stated its position
during its opening statenent to Nolan as foll ows:

Qobvi ously, the reason you' re here, Professor Nolan, is
we haven’t agreed on a net hodol ogy for selecting the people
who were danmaged. Ryan’ s reading of your decision is that

our mssion was to identify the 14 peopl e who were danaged
by the failure to provide the European jobs and trace what

3 G her than the correspondence between the parties, the record
i s devoi d of evidence as to what transpired during the June 10 neeti ng
referenced in the correspondence or how ALPA' s position was “nmade
clear.”
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happened to them

W have not done a danmage anal ysis, as ALPA has done,
sinply because we have not yet identified the individuals
i nvol ved. W believe there are three different
nmet hodol ogi es of identifying those individuals.

* * %

So really, three different nethodol ogies, the first
two are variations on each, on the sane central thene. To
do anything else is purely speculative. | think the
docunment that ALPA has introduced clearly shows that, to
specul ate who people nmade choices in terns of what they
did, is sinply inpossible, far too speculative, and in
fact, | think ALPA's failure, since they went into a damage
analysis, to bring all of these people in, either through
testinmony or affidavit form have themidentify why they
made the choices they made, is a clear indication of why
it’s specul ative to choose the net hodol ogy t hat ALPA chose.

* * *

So, as |’'ve stated, the conpany doesn't really have a
damage anal ysi s because we don’t know howto do it yet, and
we' || take that direction fromyou

(Jt. Ex. 10 at 87-89.)
At the conclusion of the hearing, Nolan stated the follow ng:
So in other words, even though we’'re going to proceed
forward, and I wll presumably receive briefs from you
folks, | hope that you will not cease comrunicating wth

one another because, if you do go through that, for

i nstance, if you were just, as a rough matter, to come up

with the 14 people fromthe furlough list and figure out

how rmuch noney they might be entitled to, if that gets

reasonably close to what the union mght get through its

cal cul ations, then perhaps the parties could successfully

conpl ete their own negotiations.
(Jt. Ex. 10 at 107-08.)

On Novenber 7, 2003, the parties submtted post-hearing briefs
to Nolan. (Doc. 23, Ex. 4.) Ryan restated its position that the My
16, 2003 Opinion issued by the System Board |imted danmages to only
14 pilots. (Doc. 41.) ALPA submitted to Nolan its contention that 42

pil ots were danmaged by the breach and requested an award based on its
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back-fill analysis. (Doc. 44.)

On Decenber 7, 2003, Nolan, acting for the System Board, issued
a Supplenmental Opinion granting a damage award to ALPA based on
information presented at the August hearing. (Doc. 45, Jt. Ex. 13.)
Nol an determ ned ALPA properly sought damages for all affected

enpl oyees and awar ded danages for “all” pilots after noting that Ryan
did not challenge ALPA s evidence. Id. at 4. By “all,” Nolan
evidently neant 42 pilots, not just the 14 who were the focus of the
proceedi ngs which culmnated in the My 16, 2003 award. Nol an
concluded by ordering the parties to inplement the award, but he
retained “jurisdiction to resolve any remedial matters on which they

cannot agree.” 1d. at 5(enphasis supplied).

After the Suppl enental Opinion was filed, both parties submtted
letters to Nolan. In his Decenber 11, 2003 letter, Ryan’s attorney
stated that he was “conpletely surprised by your goi ng beyond what |
understood to be the purpose of the hearing. . .” and that he assuned
from Nolan’s coments on the record that Ryan would have the
opportunity at a later tine to nmake its damage cal cul ations. (Doc.
45, Jt. Ex. 14.) Interestingly, however, the | etter does not refer to
Nol an’s decision that 42 pilots, rather than 14, were entitled to
damages. |In his Decenber 19, 2003 responsive |letter, ALPA s attorney
contended that Ryan was on notice that the damage issue would be
deci ded at the August hearing. (Doc. 45, Jt. Ex. 15.)

On Decenber 30, 2003, Nol an, again on behalf of the SystemBoard,
i ssued a Second Suppl enental Opinion that reaffirmed the Decenber 7

Suppl emrental Opinion and ordered Ryan to inplenent the damage award

described therein. (Doc. 45, Jt. Ex. 17.) In so doing, Nolan
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consi dered and rej ected Ryan’ s argunents regardi ng the way t he di spute
had been handl ed and that it had been blindsi ded and sandbagged. He

concl uded:

That the Supplemental Award was correct does not,
unfortunately, end this dispute. As that Award recogni zed,
there are sonme renai ni ng | oose ends i nvolving mtigation by
a few furl oughed enpl oyees. No doubt the Union would al so
consi der any information the Conpany m ght provide it about

the affected individuals or their actual danages. Wth
reasonabl e effort and some good will, the parties should be
able to tie up those ends on their own. [If they cannot,

however, they are once again directed to present any
lingering disputes to the System Board for a final
resolution.

SECOND SUPPLEMENTAL AWARD
The Suppl emental Award properly adopted the Union’s
proposal to identify affected crewnenbers and to cal cul ate
their injuries. The Conpany is directed to inplenent that
award, subject only to further negotiations over the
mtigation efforts by furloughed pilots. If the parties
cannot resolve those questions, they shall present their

evidence to the System board as soon as possible for a
final decision.

l1d. at 7(enphasis supplied).

Ryan then filed this action seeking to vacate both suppl enent al
awards. (Doc. 1.)
III. ANALYSIS

The scope of review of SystemBoard awards under the RLA i s anong
the narrowest known to the |aw and applies equally to all special

boards created under authority of 45 U . S.C. § 153. See Watts v. Union

Pacific R R, 796 F.2d 1240, 1243 (10th Cir. 1986)(quoting Denver &

R GWR Co. v. Blackett, 538 F.2d 291, 293 (10th Cir. 1976)); Chernak

v. Southwest Airlines Co., 778 F.2d 578, 580 (10th Cir. 1985). Under

the RLA, there are three grounds for review of a System Board awar d:

(1) failure of the Board to conply with the requirenents of the Act;
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(2) failure of the Board to confine itself to the scope of the Board’s
jurisdiction; and (3) fraud or corruption by a nmenber of the Board.
45 U.S.C. § 153 First (p), (Qq).

Ryan acknow edges that “there is no basis upon which the Board’s
Initial Amard is likely to be overturned.” (Doc. 47 at 12.) Ryan
however, urges this court to find that the arbitrator exceeded the
scope of his jurisdiction and/or failed to conply with the Act by
fashioning a renedy for twenty-eight additional pilots in the
suppl enental awards. Ryan contends that the Board’'s jurisdiction was
limted by its decision in the initial award to fashioning a renedy
for only 14 pilots because both the CBA and the RLA mandate that
awards issued by the System Board are final and binding on the
parties.” See 45 U.S.C. § 153 First(m; Doc. Jt. Ex. 1 at 45. “An
arbitrator’s award nmay be overturned as in excess of the Board's
jurisdiction, only where the arbitration board' s order does not draw
its essence from the collective bargaining agreenment, or its
interpretation of the contract is wholly baseless and conpletely

w t hout reason.” Robi nson v. Union Pacific RR, 245 F.3d 1188

1193-94 (10th Gr. 2001). "As long as the arbitrator is even arguably
construing or applying the contract, the arbitrators award nust not
be disturbed." |d.

Ryan al so asserts that the common | aw doctri ne of functus officio
prevents the System Board from adding to the initial award. “Wen

arbitrators have executed their award and decl ared their deci sion they

“* Ryan has not asserted that the remedy provided in the
suppl emental awards is forbidden by the CBA or that the Board’'s
interpretation of the CBA was either baseless or w thout reason.
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are functus officio and have no power or authority to proceed

further." United Steelwrkers of Am, AFL-CI O CLC v. ldeal Cenent

Co., Div. of Ideal Basic Indus., Inc., 762 F.2d 837, 842 (10th G

1985) . “Courts have limted the doctrine to allow arbitrators ‘to
correct m stakes, conplete awards which were not final, and clarify

anbi guities.’” Kennecott Utah Copper Corp. v. Becker, 186 F.3d 1261

1270 (10th Gr. 1999). In Kennecott, the Tenth Crcuit extended the
functus officio doctrine to federal conmmon |aw governing review of
| abor-arbitration awards. 1d. This doctrine was devel oped in order

to prevent arbitrators fromaltering or adding to a final award. |d.

ALPA interprets the initial award as allow ng a remedy for “al
of the pilots who were affected by the breach (presumably 42). But
regardl ess of the parties’ divergent interpretation of the scope of
the initial award, the decision was not final. The opinion clearly
concluded that a breach of the CBA occurred but, due to the
conplicated i ssue of identifying the injured parties and danages, the
System Board expressly retained jurisdiction in the event that the
parties were unable to determine those matters during negotiation.
There is no question that no agreenent was reached by the parties on
that issue. “Wiere the award does not adjudicate an issue which has
been subm tted, then as to such i ssue the arbitrator has not exhausted
his function and it remains open to hi mfor subsequent determ nation.”

Colonial Penn Ins. Co. v. Omha Indem Co., 943 F.2d 327, 332 (3d Cir
1991).

Courier-Citizen Co. v. Boston El ectrotypers Union No. 11, Intern.

Printing & Graphic Conmuni cations Union of N. Am, 702 F.2d 273 (1st

Cir. 1983), a case cited by Ryan to support its position, is simlar
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to this case. The initial award identified a breach of the CBA and
awar ded a renedy. However, the arbitrator was “unable to identify the
nost senior journeyman or to specify the anount of back pay to which
t hat person would be entitled.” [1d. at 279. The first suppl enental
award, which identified the injured party and the anount of danmages
after a hearing, was a proper and necessary suppl enent or conpl etion
of theinitial award since the conpany had not voluntarily inplenented
the initial award and the renedy had been inconplete. 1d.

Here, even though the System Board acknow edged that 14 pilots
were directly harnmed by the violation, theinitial award did not fully
adj udi cate the issue of renedy since the affected pilots and the
anmount of their danages could not be ascertained. Accordingly, the
System Board properly retained jurisdiction to adjudicate the
remai nder of any issues submtted to it and the suppl enental awards

nerely suppl emented or conpleted the initial award.?®

®> Ryan asserts that ALPA' s subm ssion to the SystemBoard di d not
enconpass the renedy provided in the supplenental awards. (Doc. 47
at 19.) Ryan cites Courier-Citizen Co., 702 F.2d at 282, for the
proposition that a subsequent arbitral award that awards damages to
an enpl oyee whose rights were not raised in the first award nust be
vacated. However, the First Crcuit’s opinion does not stand for that
proposi tion. Rat her, the enployee who was awarded danmages in the
second suppl enental award recei ved danages because he suffered a job
|l oss as a result of the conpany’s failure to conply with the initial
and first supplenental award i ssued by the arbitrator. 1d. at 280-82.
Therefore, the First Crcuit held that the second suppl enental award
nmust be vacat ed even t hough a decision to enforce such an award “woul d
encour age voluntary conpliance with an arbitrator’s ruling.” [d. at
282.

ALPA's grievance submtted to the System Board was broad. It
asked whet her Ryan breached the agreenent and, if so, what is the
appropriate remedy. (Doc. 39, Jt. Ex. 3.) The submi ssion did not
expressly limt the inquiry to only 14 pilots.

Ryan al so asserts that the August 8 hearing violated its due
process rights by failing to give proper notice of the purpose of the
hearing. A violation of due process is not a separate ground for
revi ew of System Board awards. See Discovery Order, Doc. 25 at 5-7;
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IV. ATTORNEY'’S FEES

ALPA seeks attorney’'s fees pursuant to 45 U.S.C. 8§ 153 First(p).
Only enpl oyees can seek review of an arbitration award pursuant to
45 U.S.C. 8 153 First(p). This case was brought pursuant to 45 U. S. C
8§ 153 First(qg). “Unlike Section 3 First (p), Congress did not see fit
to provide for the recovery of reasonable attorneys' fees in suits for

revi ew under Section 3 First (q)." Sheehan v. Union Pacific R Co.,

576 F.2d 854, 858 (10th Cr.), rev’d on other grounds, 439 U S. 89
(1978). “[Aln award of attorneys' fees in a case such as this was not

i ntended by Congress.” 1d.

Kinross v. Uah Ry., 362 F.3d 658 (10th Cr. 2004). Ryan, however,
clains that it did not receive proper notice as required by 45 U S. C
153 First(j). Ryan did not raise this objection before or during the
hearing. Even though the hearing was informal, Ryan still bears the
ordinary responsibility to preserve any claimof error. Brotherhood
of Railway, Airline, & S.S. Cerks, etc. v. St. Louis S. R Co., 676
F.2d 132, 136 (5th Gr. 1982).

Finally, Ryan argues that the absence of the other two System
Board nmenbers violated the CBA. Ryan again failed to object.

Ryan’s argunents are “clearly [] afterthought[s], brought forward
at the | ast possible noment to undo the adm nistrative proceedings.”
Id. (quoting United States v. L. A. Tucker Truck Lines, Inc., 344 U S.
33, 36 (1952)). Although the court is sonewhat puzzled by the manner
I n which the proceedi ngs before the arbitrator were handl ed, the court
cannot invalidate awards w thout a proper basis. Ryan had the
opportunity to object to the absence of the whole SystemBoard at the
August 8 hearing, the alleged | ack of proper notice, the scope of the
suppl enental hearing and the unsworn testinony of wtnesses at the
hearing. By failing to object, Ryan failed to preserve those issues
for reviewby this court, assum ng the i ssues woul d be revi ewabl e had
tinmely objections been made.

Simlarly, while Nolan could have given a cl earer expl anati on of
t he reason he expanded t he nunber of pilots from14 to 42, this court
has no authority to review the nerits of the dispute, even if the
deci sion i s anbi guous. Steelworkers v. Enterprise Weel & Car Corp.,
363 U.S. 593, 80 S.Ct. 1358, 1361, 4 L.Ed.2d 1424 (1960). Nolan was
acting wwthin the scope of the System Board’ s jurisdiction and the
initial award clearly was not final. Ryan s confusion over the nature
of the initial award and the effect of the subsequent proceedi ngs on
the initial award, if confusion it was, cannot be corrected by this
court.
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ALPA al so asserts that attorney’'s fees are appropriate when a

party has acted “in bad faith, vexatiously, wantonly, or for

oppressive reasons.” Alyeska Pipeline Service Co. v. W.Iderness

Society, 421 U. S. 240, 258-59(1975). Ryan’s conduct does not warrant
an award of attorney’s fees in this case.
V. CONCLUSION

Ryan’s notion for summary judgnent is DENIED and ALPA' s notion
is GRANTED. ALPA' s notion for attorney’s fees is DENI ED. The parties
are ordered to conply with the initial and both Suppl enental Awards.
Any renmai ni ng di sputes shall be submtted to the SystemBoard and t he
case is remanded for that purpose. The clerk is directed to enter
j udgnment accordingly.

A notion for reconsideration of this order pursuant to this
court's Rule 7.3 is not encouraged. The standards governing notions
to reconsider are well established. A notion to reconsider is
appropriate where the court has obviously m sapprehended a party's
position or the facts or applicable |aw, or where the party produces
new evi dence that could not have been obtai ned through the exercise
of reasonable diligence. Revisiting the issues already addressed is
not the purpose of a notion to reconsider and advanci ng new argunent s
or supporting facts which were otherw se available for presentation
when the original notion was briefed or argued is inappropriate.

Coneau v. Rupp, 810 F. Supp. 1172 (D. Kan. 1992). Any such notion

shall not exceed three pages and shall strictly conmply with the

standards enunciated by this court in Coneau v. Rupp. The response

to any notion for reconsideration shall not exceed three pages. No

reply shall be filed.
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T 1S SO ORDERED.

Dated this 22nd

day of February 2005, at Wchita, Kansas.

s/ Mbnti Bel ot

Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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