IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS

NAVAI R, | NC.,

Plaintiff, CIVIL ACTION

V. No. 04-1023-M.B

| FR AMERI CAS, | NC.
| FR SYSTEMS, INC., and
AERCFLEX, | NC.

Def endant s.

N N N N N P P P P P P

MEMORANDUM AND ORDER

This matter comes before the court on cross notions for sunmmary
judgment. (Docs. 80, 84.) The matter has been fully briefed and is
ripe for decision. (Docs. 81, 82, 85, 87, 88, 89, 91, 95, 96, 97,
98.) For the reasons stated herein, plaintiff’'s notion for parti al
summary j udgnment i s DENI ED and def endants’ notion for summary j udgnent
I S GRANTED.

I. FACTS

Plaintiff Navair, Inc. (“Navair”) brought suit agai nst defendants
IFR Anmericas, Inc., |IFR Systenms, Inc., and Aeroflex, 1Inc
(collectively referred to as “IFR’)! alleging breach of contract,
tortious interference with a prospective business rel ati onshi p, fraud,
negl i gent msrepresentation,? and breach of fiduciary duty. Navair,

a distributor and servicer of electronic test and neasurenent

! | FR Anmericas, Inc. is a wholly-owned subsidiary of IFR
Systens, Inc., which is a wholly-owned subsidiary of Aeroflex, Inc.

2 Navair’'s conplaint alleges negligence (Doc. 1 at 10), but the
parties’ pretrial order addresses the conplaint as one for negligent
m srepresentation (Doc. 79 at 16). The court does the sane.




equi pnent, is incorporated and has its principal place of business in
the Province of Ontario, Canada. Defendant |IFR Systens, Inc., based
in Wchita, Kansas, manufactures electronic test and neasurenent
equi pnent. Prior to 2003, Navair was | FR s exclusive distributor of
products in Canada for approximately thirty years.

In Cctober 2001, IFR and Navair entered into a witten
di stributor agreenent for a one-year term comenci ng Cctober 8, 2001
and expiring Cctober 8, 2002 (“Distributor Agreenment”). Pursuant to
the terns of the Distributor Agreenent, IFR sold its products to
Navair in accordance with orders placed by Navair. Navai r bought
products and sold themto custonmers in its own name and for it own
account, acting as an independent trader. The D stributor Agreenent
has a “Conpetitive Dealing” provision, which states: “The Di stri butor
[ Navair] will not represent, manufacture, distribute, sell or pronote
the sale of or otherwise deal in the Territory [Canada] in any
products conpetitive with the Products [IFR Products] directly or
indirectly or in any manner whatsoever, during the Term [ Oct ober 8,
2001 to Cctober 8, 2002].”

In August 2002, Navair provided the Canadian Departnment of
Nat i onal Defense a price quote for fifteen radio test units to be used
to support a two-way radio conmunication system known as the
Integrated Radi o Information System(“IRIS”). On Cctober 8, 2002, the
date the Distributor Agreenent term nated, | FR provi ded Navair witten
notification it had decided not to extend the Di stributor Agreenent
and woul d be discontinuing its distributor relationship with Navair

on Cctober 31, 2002. In responseto this notice, Navair requested | FR




provide it with a sixty day® transition period during which tinme IFR
woul d honor all outstanding Navair quotations. Navair specifically
referenced the outstanding quote it had with the Canadi an Depart nment
of National Defense for the IRI'S program

On Decenber 12, 2002, the parties entered into a new witten
agreenent (the “Decenber Agreenent”) which provided, in pertinent
part: “IFR will protect Navair on all orders received during the
peri od Novenber 1, 2002 t hrough Decenber 31, 2002 that are referenced
on Appendi x A.” The attached Appendi x A incl uded, anong ot her guot es,
the quote Navair had provided to the Canadi an Departnent of Nationa
Def ense for the fifteen IRIS test units. The Decenber Agreenent al so
provided that “IFR reserves the right to alter the ternms of the
agreenent if Navair represents any conpanies that are in direct
conflict with IFR products.” Both parties understood this provision
to nmean that IFR could alter the terns of the Decenber Agreenent if
Navair represented any conpanies that were in conflict with any IFR
pr oduct s.

On Decenber 17, 2002, Navair informed |IFR that the IRS test

3 Inits response to IFR s notion for summary judgnent, Navair
states that the “. . . original Distributor Agreenent contenplated a
si x-nmont h wi ndi ng down period . . .” (Doc. 88 at 12.) The Cctober
8, 2001 IFR Anmericas, Inc. Di st ri but or Agreenent (Doc. 84, Exh. E)
prOV|des as a consequence of termnation, that Navair wl| prOV|de

. . for agreenment by IFR a list of outstandlng quot ati ons .
and that Navair wll, * provi di ng he continues to undert ake t he
responsibilities set out . . . be entitled to receive for a further
peri od of six calendar nonths as per the conmm ssion schedul ed.”

The rel evance of this portion of the Agreenent is not altogether
clear and the parties have not discussed it. In any event, in its
response to IFR s notice of term nation, Navair asked for a “sixty
day” transition period begi nning Novenber 1, 2002 (ld. Exh. §. IFR
honored this request which was effectively incorporated in the
Decenber Agreenent.
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units had been requisitioned by the Canadi an Departnent of Nati onal
Def ense and now needed to go t hrough the procurenent process. As of
Decenber 31, 2002, Navair did not place an order for the fifteen test
units that had been quoted to the Canadi an Departnent of Nationa
Def ense for the IRI'S program

On January 14, 2003, Navair infornmed | FR that Navair thought it
woul d have the order fromthe Canadi an Departnent of National Defense
within two weeks, i.e., by January 28, 2003. On January 15, 2003, at

Navair’'s request, IFR sent a letter to the Canadi an Departnent of

Nat i onal Defense stating that “Navair is the authorized supplier for
said [IRIS] order” and that January 31, 2003 was the date by which the
order would need to be received in order for delivery to take pl ace
by March 31, 2003. Also in md-January 2003, Navair and | FR di scussed
and agreed that | FR woul d continue to provide protection to Navair for
the quote on the test units for the IRIS program There was no
witten agreenent setting forth an expiration date for the agreenent
to extend the protection of Navair’s quote with respect to the IR'S
progr am

On January 22, 2003, Navair told IFR that a Canadi an gover nnent
of ficial had i nfornmed Navair that additional procedures were required
with respect to the IRIS order, which were expected to take an
additional five to six weeks. On January 23, 2003, IFR internally
began di scussing termnating the RIS program agreenent w th Navair
and on January 29, 2003, IFR inforned an official with the Canadi an
government that Navair was no | onger the exclusive distributor of IFR
products in Canada and instructed the official to “direct the IRI'S

requi renent to Testforce Systenms Inc.”
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On January 30, 2003, IFRsent a letter to Navair stating | FR was
di sconti nui ng representation by Navair for the RIS program effective
February 1, 2003. |FR al so stated:
Qur reasons are as foll ows:

A nunber of conpani es now bei ng represented
by Navair are direct conpetitors of |IFR

The RIS requirenment in question will not be
pur chased t hrough your support contract.

W will be notifying the [ Departnent of National

Defense] of this change and that Testforce

Systens Inc is the official representative/agent

for Canada.
Navair did not enter into a contract with the Canadi an Departnent of
Nati onal Defense in regard to the IRIS program As of February 5,
2003, the Canadi an Departnent of National Defense intended to award
the contract to supply the RIS programproducts to Testforce Systens,
I nc.

Navair seeks partial summary judgnent in its favor on the breach
of contract claim and asks for the award of the eighteen percent
comm ssion it woul d have received under the Decenber Agreement, plus
interest. |FR seeks summary judgnent in its favor on all of Navair’'s
clainms. There is apparently no di spute over the governing | aw as both
parties cite Kansas law in their briefs and have agreed in their
pretrial order that the substantive issues of the case are governed
by Kansas law. (Doc. 79 at 2.)

II. ANALYSIS
Federal Rule of Cvil Procedure 56(c) directs the entry of

summary judgnent in favor of a party who "shows] that there is no

genui ne issue as to any material fact and that the noving party is




entitled to a judgnent as a matter of law." Fed. R Cv. P. 56(c).
An issue is “genuine” if sufficient evidence exists “so that a
rational trier of fact could resolve the issue either way” and “[a]n
issue is ‘material’ if under the substantive law it is essential to
t he proper disposition of theclaim” Adler v. Wl -Mart Stores, Inc.,

144 F.3d 664, 670 (10th G r. 1998). When confronted with a fully

briefed notion for sunmary judgnent, the court nust ultimtely
determ ne "whether there is the need for a trial-whether, in other
words, there are any genuine factual issues that properly can be
resolved only by a finder of fact because they may reasonably be

resolved in favor of either party." Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 250 (1986). If so, the court cannot grant sunmary

judgment. Prenalta Corp. v. Colo. Interstate Gas Co., 944 F.2d 677,
684 (10th Cr. 1991). |If sufficient evidence exists on which a trier
of fact could reasonably find for the plaintiff, summary judgnment is

i nappropriate.* See Prenalta Corp. v. Colorado Interstate Gas Co., 944

4 Even though the parties have filed cross-notions for sunmary
judgnment, the | egal standard does not change. See O Connor v. Check
Rite, Ltd., 973 F. Supp. 1010, 1014 (D. Colo. 1997); United WAts, Inc.
v. G ncinnati Ins. Co., 971 F. Supp. 1375, 1382 (D. Kan. 1997). It
remains this court’s sole objective to discern whether there are any
di sputes of material facts. See Harrison W Corp. v. Gulf Gl Co.,
662 F.2d 690, 692 (10th Cir. 1981). The court is, however, justified
in assum ng that no evidence needs to be considered apart from what
has been filed. See Janes Barlow Famly Ltd. P ship v. Munson, Inc.,
132 F.3d 1316, 1319 (10th Cr. 1997).

Additionally, the Tenth Crcuit has made it clear that each
notion is to be treated separately — the denial of one does not
require the granting of the other. See Atl. Richfield Co. v. Farm
Credit Bank of Wchita, 226 F.3d 1138, 1148 (10th Cr. 2000) (quoting
Buel | Cabinet Co. v. Sudduth, 608 F.2d 431, 433 (10th Cr. 1979));
Abbot v. Chem Trust, No. 01-2049-JW., 2001 W 492388, at *4 n. 11 (D
Kan. Apr. 26, 2001). Rather, this court nust hold each party to their
respecti ve burden dependi ng upon their status as a novi ng or nonnovi ng
party and whet her they woul d have the burden of proof on a particul ar
Issue at trial . See Stewart v. National ease of Kansas Cty, Inc.,
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F.2d 677, 684 (10th Cr. 1991).
A.  BREACH OF CONTRACT

Navair all eges | FR breached the Decenber Agreenent, as nodified
by the January discussions, when IFR “terminated Navair as the
excl usive distributor of the IR S programproducts.” (Doc. 79 at 13.)
| FR responds it did not breach the Decenber Agreenent and Navair
cannot prove an oral nodification of the Decenber Agreenent because
there was no neeting of the mnds with respect to essential terns and
valid consideration was not given. (Doc. 85 at 11.)

Under Kansas | aw, to succeed on a claimfor breach of contract,
a plaintiff must prove: "(1) the existence of a contract between the
parties; (2) consideration; (3) the plaintiff's performance or
willingness to perform in conpliance with the contract; (4)
def endant's breach of the contract; and (5) that plaintiff was damaged

by the breach.” Britvic Soft Drinks Ltd. v. Acsis Techs., Inc., 265

F. Supp.2d 1179, 1187 (D. Kan. 2003).

The parties do not dispute that when they signed the Decenber
Agreenent, a valid contract was formed under Kansas | aw. The parties
al so agree that there was an oral extension of the quote protection
aut hori zed i n the Decenber Agreenent. The di spute between the parties

ari ses because there was no witten agreenent setting forth an

920 F. Supp. 1188, 1202 (D. Kan. 1996).

Inthis case, Navair’s notion for partial summary judgnent onits
breach of contract claimand IFR s notion for summary judgnent on
Navair’s contract claim for all practical purposes are mrror inmges.
| ndeed, in opposing | FR s notion, Navair refers the court to portions
of its owmn notion for partial summary judgnment. Thus, although the
court has thoroughly considered Navair’s notion, no useful purpose
will be served by an extended separate discussion of the argunents
rai sed by Navair.
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expiration date for the oral agreenent to extend the protection of
Navair’s quote with respect to the RIS program
The exact | ength of the extension of the Decenber Agreenent was

never agreed upon. |FR alleges neither party discussed “exactly how
long that protection was going to extend.” (Doc. 85 at 6.) As
support for this statement, IFR points to the deposition of Navair’s
presi dent, wherein the follow ng coll oquy occurs:

Q Dd M. Usprung ever say anything to you

about how long | FR was going to protect Navair on

its quote to the DND?

A: No.

Q To nake sure | understand you correctly, would

it be fair to say that based on vyour

recol l ection, there were di scussions that you had

wth M. Bloonmer that |IFR would continue to

provi de sone protection to Navair with regard to

the quote on the IRIS units, but there was never

any di scussion by either one of you as to exactly

how | ong that protection was going to extend?

A: That’'s correct.

Q And you assuned it to be for a reasonable

time?

A:  Uh- Huh.

Q But - and you - depending on the
circunstances, it mght depend on what a

reasonable time m ght be, correct?

A: Yes. Depending on the fact that the process

was nmovi ng forward, within one’s expectations of

how Gover nnent wheels nove, yes. | - there was

no - never any discussion of any deadline.
(Doc. 85, Exh. A at 60-61.) Deposition testinony of |IFR s
representatives showed that it was |IFR s expectation that the
extension was given until January 31, 2003. (Doc. 85, Exh. Dat 124.)

Navai r nonet hel ess all eges “it was understood by all parties that
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finalization of the IRIS programorder was awai ti ng conpl eti on of the
[ Department of National Defense] procurenent process, which was
underway.” (Doc. 88 at 3.) As support for this statenment, Navair
points to an emai|l between the parties dated January 14, 2003. The
emai |, addressed to a representative of IFR froma representative of
Navair, states, in pertinent part: “I need your help on the IR'S
order. The CGovernnent has asked us to provide a letter confirmng
that we are your sales agent on this order. A sinple one liner “TO

VWHOM | T CONCERNS” or to the Canadi an Departnent of National Defense

woul d suffice. |If you could fax it to Navair that woul d speed things
up. | think we will have the order within two weeks.” (Doc. 81, Exh.
17.)

The emai| does | end support to Navair’s statenments that the IRI'S
order was bei ng hel d up by t he Canadi an Departnment of National Defense
(which is not in dispute anyway), but the support ends there. Navair
m st akenly believes that “proof” that the IRIS order could not be
conpleted until the Canadian Departnent of National Defense gave
approval sonehow equates to proof that its “understanding” with |IFR
was extended to the same unspecified future date. The email also
shows that as of m d-January, |FRwas willing to continue to work with
Navair on this endeavor. However, what the email does not prove is
that the parties had a contract for IFRto continue to protect Navair
on the RIS quotes until the Canadi an Departnent of National Defense
awarded the IRIS order to Navair.

The Decenber Agreenent, by its very terns, ended on Decenber 31,
2002. Wthout proof that the Agreenent was extended in the manner

Navair clains, Navair’'s breach of contract claimfails. Navair points
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only to evidence that Navair’s president thought the Decenber
Agreenment had been extended for a “reasonable tine” and to the
evi dence that I FRrepresented in md-January that Navair was the IRI'S
di stributor. These facts alone do not show a contract, nor do they
create an issue for trial. It is undisputed that IFRwas willing to
protect Navair’'s price quotations until January 31, 2003, but there
is no evidence the parties had any agreenent, understanding, or
contract beyond that date.® The undi sputed evidence al so shows |IFR
did not determne to finally end its relationship with Navair until
January 23, 2003, when Navair told IFRit did not expect the Canadian
Department of National Defense to nmake an award on the IRIS units for
an additional five to six weeks. There is nothing in the evidence
whi ch woul d support an understandi ng, agreenent, or contract between
the parties that IFR would continue to “protect” Navair of that
addi tional period.

Thus, despite taking all the facts in the Iight nost favorable
to Navair, it is undisputed that the parties did not have a neeting
of the minds with respect to an extension of the Decenber Agreenent

beyond January 31, 2003. See Sidwell Ol & Gas v. Loyd, 230 Kan. 77,

79, 630 P.2d 1107, 1110 (1981)(“In order for parties to forma binding
contract, there nust be a neeting on the mnds as to all essential
terms.”). As Navair points out, the test for determning a neeting

of the mnds is an objective one. See Sw. & Assocs., Inc. v. Steven

Enters., 32 Kan. App. 2d 778, 781, 88 P.3d 1246, 1249 (Kan. C. App.

°® It is worth noting that the sane parties who took the care to
menorialize the extension of the October 2001 agreenent with the
Decenber Agreenment did not nenorialize what is now contended to be a
further extension.
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2004) (stating that the question of whether a contract has been forned
focuses on “outward expressions of assent”). Navair correctly notes
that IFR s subjective belief regarding when the extension of the
protection agreed under the Decenber Agreenent would end is
i rrel evant. Li kewi se, Navair’'s belief that the protection would
extend for a “reasonable tinme” is equally subjective and irrel evant.
Navair has pointed to no objective evidence that a contract was, in
fact, executed.

I nstead, Navair argues that “a specific deadline for conpletion
of the RIS Programdoes not defeat the existence of an agreenent” and
argues that a “reasonable tinme” should be inplied by the court. (Doc.
88 at 11.) In support of this contention, Navair points the court to

Arnold v. S.J.L. of Kansas Corp., 249 Kan. 746, 822 P.2d 64 (1991) and

Arrowhead Constr. Co. v. Essex Corp., 233 Kan. 241, 662 P.2d 1195

(1983), abrogated on ot her grounds by Wchita Sheet Metal Supply, Inc.

v. Dahlstrom and Ferrell Constr. Co., lInc., 246 Kan. 557, 792 P.2d
1043 (1990).

Navair’s reliance on these cases is msguided. In Arnold, the
parties entered into a witten agreenent regarding an enploynent
pronotion, but conditioned the timng of the obligations under that
agreenent. 249 Kan. at 749, 822 P.2d at 67. The parties in Arnold
agreed that Arnold woul d be pronoted to a chi ef phot ographer position
when the <current chief photographer stepped down. In those
circunstances, the court was willing to inpose a reasonable tine of
performance or a reasonable tinme for the occurrence of the necessary
event. In this case, there is no witten or oral agreenent offering

protection until some condition is satisfied. For exanple, if there
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was evidence of an agreenent that “IFR wll protect the IR'S
guotations until such time as the IRIS contract is awarded,” then
Arnold would apply and the court could inpose a reasonable tinme for
the conpletion of that condition. Navair points to no such evi dence.

Simlarly, Arrowhead Constr. is also inapplicable. In Arrowhead

Constr., the court stated:

Here the evidence clearly shows the parties

intended to be bound by a contract. They
di scussed the particulars of the project
bef or ehand, [ enpl oyees] began wor K, a

representative of Arrowhead visited with them at

the project site where [enployees] informed him

of their requested price, and [enployees]

continued working wth no objection from

Ar r owhead.
Under those circunstances, the court found the trial court’s
application of a reasonable price termto be appropriate. 233 Kan.
at 249-50, 662 P.2d at 1202. Navair points only to evidence in the
Decenber Agreenent regarding the particulars and agreenents of the
parties to be bound, but points to no particulars regarding an
extension, nmuch | ess an extension beyond January 31, 2003.

Because the court has found that Navair has not shown that the
parties contractually agreed to an extensi on of the Decenber Agreenent
beyond the end of January 2003, Navair’s breach of contract claim
fails, because that is when the contract, had one existed, would have
been breached. The parties’ contentions regardi ng whether |IFR was
justified intermnating their relationship with Navair at the end of
January 2003 are not relevant. Thus, the court will not consider
whet her Navair was precluded fromconpeting with IFRon only the IRI'S

Program or on all IFR products, and wll also not consider whether

Navair was, in fact, conpeting through a rel ati onship between Navair
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and other entities.® Navair’'s partial summary judgnent notion on its
breach of contract claimis DENIED and IFR s notion for summary
judgment on Navair’s breach of contract claimis GRANTED

B. TORTIOQUS | NTERFERENCE W TH A PROSPECTI VE BUSI NESS RELATI ONSHI P

Navair’'s second claim alleges IFR tortiously interfered with
Navair’s prospective business relationship. Navair alleges I|IFR
“intentionally and naliciously renobved Navair as the exclusive
di stributor of the RIS Program products and substituted Navair with
Testforce Systens, Inc.” (Doc. 79 at 13.) |IFR noves for sumary
judgnment on this claimcontending Navair cannot show the requisite
el ements of the claim because the only information I FR comuni cat ed
was truthful.

Under Kansas law, to prevail on aclaimfor tortious interference
with a prospective business relationship, a plaintiff nmust show *“(1)
the existence of a business relationship or expectancy with the
probability of future econom c benefit tothe plaintiff; (2) know edge
of the relationship or expectancy by the defendant; (3) that, except
for the conduct of the defendant, plaintiff was reasonably certain to
have continued the relationship or realized the expectancy; (4)
intentional msconduct by defendant; and (5) danages suffered by
plaintiff as a direct or proxi mate result of defendant’s m sconduct.”

Pepsi-Cola Bottling Co. of Pittsburg, Inc. v. Pepsico, Inc., 431 F. 3d

¢ Because the court finds there was no agreenent between the
parties beyond January 31, 2003, and because IFR did not end the
relationship with Navair until the end of January, 2003, the court
need not consider whether |IFR had justification for ending its
relationship with Navair. Consequently, IFR s notion asking for a
ruling on the adm ssibility of so-called “after-acquired evidence” of
a contract breach by Navair (Doc. 66) is rendered noot.
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1241, 1263 (10th G r. 2005) as anmended on rehearing in part (Apr. 11
2006) (citation omtted). “To establish a tortious interference
claim a plaintiff nust show that defendant acted with malice. I n
Kansas, nmalice is defined as ‘actual evil-nm ndedness or specific
intent to injure.”” Id. (internal citations omtted).

Navair alleges it has shown the first, second, third, and fifth
el enents, but that there is a genuine issue of material fact wth
regard to elenent four and the requirenent of malice. (Doc. 88 at
13.) Inits notion, IFR contends el enent four has not and cannot be
proved by Navair because Navair has no evidence the “IFR know ngly
made untruths with the intent to deceive” or “engaged in intentional
and malicious conduct.” (Doc. 85 at 16.)

Navair responds that malice exists because, “defendants, after
athirty-year businessrelationshipwithplaintiff, intentionally gave
plaintiff repeated assurances in the form [of] witten and oral
extensi ons and the January 15, 2003 |etter to the DND of their intent
to continue under the distribution agreement with respect tothe IRI'S
Program whil e never nentioning any particul ar deadline, allowed the
plaintiff to do all the leg work to secure the sale, then wongfully
cancel led the extended distribution agreenent w thout reasonable
notice to the plaintiff. . . .” (Doc. 88 at 14.)

Navair’'s allegation fails as a matter of lawto create a genui ne
issue of material fact with regard to this essential elenment of its
claim Accepting the facts alleged by Navair, the nost |IFR did was
breach a contract wi thout notice to Navair in advance of the breach.
In Kansas, proof of malice requires *“actual evil-mndedness or

specific intent toinjure” and a contract breach does not riseto this
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| evel . See L&M Enters. v. BEl Sensors and Sys. Co., 231 F.3d 1284,

1288 (10th Cir. 2000)(requiring a showing of malice for a tortious
I nterference cl aimbased on breach of contract). A claimfor breach
of contract should be addressed under contract principles, not tort

principles. See Battenfeld of Anmerica Holding Co., Inc. v. Baird,

Kurtz & Dobson, 60 F. Supp. 2d 1189, 1205 (D. Kan. 1999)(stating that

under Kansas |aw, when the cause of action arises from“a breach of
specific terns of the contract, w thout any reference to the |egal
duties inposed by |law upon the relationship created thereby” then

contract principles should be applied)(quoting Malone v. Univ. of

Kansas Med. Ctr., 220 Kan. 371, 375-76, 552 P.2d 885, 889 (1976)).

|FR' s notion for summary judgnment on Navair’s tortious interference
claimis GRANTED. ’
C. FRAUD

Navair’s third claimagainst IFRis for fraud. Navair alleges
IFR conmitted fraud when I|IFR “intentionally, or recklessly,
represent[ed] to Navair that it was the exclusive distributor for the
IRIS Program when they had no intention [of] fulfilling their
representations and prom ses.” (Doc. 79 at 13.) Specifically, Navair
al l eges three instances of fraud: 1) IFR “entered into the extension
agreenent without the present intent to perform” 2) IFR*“fraudul ently
represented to [Navair] and to the DND that plaintiff was the

distributor with respect to the IR'S Program while denying the

" In any event, Navair has presented no evidence of nalice on
|FR s part. On the contrary, the evidence, even when viewed in favor
of Navair, denonstrates that |IFR nade every effort to accommodate
Navair’s requests. Therefore, even in the absence of a breach of the
contract claim there would be no dispute of material facts and I FR
woul d be entitled to summary judgnent as a matter of |aw.
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exi stence of an agreenent to extend the I RIS Program Agreenent;” and
3) IFR s “representations as to the status of the IR'S Program
Agreenment were intentionally msleading in that they did not nention
the clainmed deadline of January 31, 2003.” (Doc. 88 at 16.) |IFR
noves for summary judgnment on Navair’s fraud cl ai mcontendi ng Navair
has not pointed to any evidence of an untrue statenment of materi al
fact, which IFR knew to be untrue or with reckless disregard at the
time the statenment was made and upon which Navair justifiable relied.
(Doc. 85 at 18.) For the follow ng reasons, the court finds Navair’s
fraud claimto be wholly | acking in evidentiary support and especial ly
unneritorious.

In Wlson v. Meeks, the Tenth Crcuit di scussed Kansas’ el enents

for proving fraud:

Actionabl e fraud includes an untrue statenent of
material fact, known to be untrue by the person
making it, made with the intent to deceive or
reckl essly made wth di sregard for its
trut hful ness, where another party justifiably
relies upon the statenent and acts to his injury.
The injured party nust have been decei ved by, and
have relied upon, t he def endant' s
m srepresentations in order to recover danmages
for fraud. The injured party's reliance on a
fraudul ent m srepresentation nust be reasonabl e,
justifiable and detrinental.

98 F.3d 1247, 1254 (10th Gr. 1996) (quoting Slaymaker v. Westgate

State Bank, 241 Kan. 525, 531, 739 P.2d 444, 450 (1987)). Under

Kansas |law, fraud also includes the failure to disclose information
that one is under a legal or equitable duty to disclose. Md Kansas

Federal Sav. and Loan Ass'n of Wchita v. O pheum Theater Co., Ltd.,

810 F. Supp. 1184, 1194 (D. Kan. 1992).

Navair’'s allegations of fraud fail to satisfy these elenents.
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Navair’'s first allegation, that IFR “entered into the extension
agreenent without the present intent to perforni is wthout support.
Navair alleges that |FR s “course of conduct, including particularly
[IFR s] internal emails regardi ng extension” creates a i ssue of fact
whet her IFR intended to perform under the extension or whether |IFR
intended to all ow Navair a reasonable tine to conplete the IR S sal e.
The email comunications Navair is referring to show only that,
begi nni ng January 23, 2003, IFR |l earned Navair would not be able to
conplete the IRIS sale by the end of January as previously
conmuni cat ed. The emails show IFR was frustrated with what it
perceived to be continuous requests for extension by Navair. The
emai | s do not, in any way, show | FR induced Navair to rely on anything
ot her than the Decenber Agreenent and what |FR perceived to be an
agreed extension of the Decenber Agreenment to January 31, 2003.
Contrary to Navair’s position, the emails actually show IFR fully
intended to performand that it was Navair who indicated it coul d not
perform

Navair’s second al |l egation, that IFR fraudulently represented to
Navair that Navair “was the distributor with respect to the IR'S
Programwhi | e denyi ng t he exi stence of an agreenent to extend the IRI'S
Program Agreenent” al so | acks support. Navair has not pointed to any
evi dence that when |IFR represented to Navair in md-January that
Navai r was the distributor, it was an untrue statement by FR Navair
specifically asked IfR to wite the letter stating Navair was the
di stri butor. It is uncontroverted that |IFR has always contended
Navair was the IRIS distributor until IFRterm nated the relationship

at the end of January, 2003. Therefore, at the tinme |IFR nade the
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comuni cation at issue on January 15, 2003, at Navair’s request, it
was not nmaking an “untrue statenment of material fact” and Navair’'s
second allegation of fraud also fails.

Finally, Navair’'s third allegation of fraud, that IFR s
“representations as to the status of the IRI'S Program Agreenent were
intentionally m sleading” because IFR did not nention its “clained
deadl i ne of January 31, 2003,” also fails. Navair alleges that while
| FR s representati ons may have been technically true, because I[FRdid
not represent in IFR s letter to the Canadi an Departnent of Nati onal
Defense that IFR intended to end its relationship with Navair on
January 31, IFR s letter was nmisleading. This is nothing nore than
a weak fall-back position in the event Navair’s first and second
argunents fall flat, which they have. The uncontroverted evi dence
shows that IFR did not decide to termnate its relationship with
Navair until Navair comunicated to IFR that the IR S sal e woul d not
be awarded for another five to six weeks. Thus, at the time the
statenents were made, they were not made with know edge of their
untruth or with reckless disregard for their truth. Navair has failed
to point to evidence showing it could satisfy the el enments of a fraud
claim Therefore, |FR s notion for sunmary judgnent on Navair’s fraud
claimis GRANTED
D. NEG.I GENT M SREPRESENTATI ON

Navair’s fourth claim against IFR alleges negl i gent
m srepresentation. Navair contends |IFR was negligent when it
“supplied false informati on for the guidance of Navair regarding the
exclusive distributorship relationship, and specifically, [|IFR s]

intentions with respect to the IRIS Program” (Doc. 79 at 14.)
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Navair noves for summary judgnent on this claim contending Navair
cannot show a breach of a legal duty by IFR

To succeed on a cl ai mof negligent m srepresentation, aplaintiff
must show that “in the course of business, profession, or enploynent,
or in any other transaction in which [the defendant] has a pecuniary
interest, [the defendant] supplies false information for the gui dance
of others in their business transactions because [the defendant]
failed to exercise reasonable care or conpetence in obtaining or

communi cating the information.” Crandall v. Gbic, 138 P.3d 365 (Kan.

Ct. App. 2006) (citing Mahler v. Keenan Real Estate, Inc., 255 Kan.

593, 604, 876 P.2d 609, 616 (1994)). Thus, a claim for negligent
m srepresentationrequires a plaintiff to prove that: 1) the defendant
made a fal se statenent regarding a transaction in which he or she had
a pecuniary interest; 2) the defendant failed to exerci se reasonabl e
care to ascertain or conmuni cate the accuracy of the statenment; 3) the
plaintiff justifiably relied upon the statenent; and 4) the plaintiff

thereby incurred a | oss. Dill v. Barnett Funeral Home, Inc., No.

90, 653, 2004 W 292124 (Kan. C. App. Feb. 13, 2004).
In Kansas, the tort of negligent m srepresentation applies only
to cases of misrepresentation of factual, commercial information and

not to statenments of future intent. Bittel v. FarmCredit Servs. of

Cent. Kansas, P.C. A., 265 Kan. 651, 962 P.2d 491 (1998). An essenti al

el ement of negligent msrepresentation is that the infornmation

supplied is false. Dunn v. First Nat. Bank of O athe, No. 92, 543,

2005 W 1277949 (Kan. C. App. May 27, 2005). In Kansas, negligent

m srepresentation, like fraud, includes an elenment of justifiable

reliance. Sanders v. Hillcrest Bank, No. 90,082, 2004 W. 895362 ( Kan.
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Ct. App. Apr. 23, 2004).
Navair fails to identify any evidence creating an issue of

di sputed fact over the falsity of any information given by IFR
Agai n, Navair points to the January 15, 2003 letter fromIFR to the
Canadi an Departnent of National Defense wherein IFR stated that
“Navair is the authorized supplier.” However, as discussed above, at
the tinme the letter was sent, Navair was the authorized supplier and
Navair has pointed to no evidence that |IFR was m srepresenting
anyt hing by stating so. Again, it is uncontroverted that |IFR did not
endits relationshipwth Navair until the end of January, after being
i nformed by Navair that the RIS Programcontract coul d not be secured
for another five to six weeks. |IFR s notion for summary judgnent on
Navair’s negligent m srepresentation claimis GRANTED
E. BREACH OF FI DUCI ARY DUTY

Navair’s final claimagainst IFRis for breach of fiduciary duty.
Navair alleges that |IFR “breached their fiduciary duty when they
failed to honor their exclusive distributorship agreenent and fail ed
to act in good faith with due regard to the interest of Navair.”
(Doc. 79 at 14.) | FR nmoves for summary judgnment on this claim
contending Navair cannot show the existence of a fiduciary
rel ati onshi p between Navair and | FR

In Kansas, to prove a claimfor breach of a fiduciary duty, a
plaintiff nust showthat a fiduciary rel ationship existed between the
plaintiff and the defendant and that the defendant breached that
fiduciary duty. Hawkinson v. Bennett, 265 Kan. 546, 579, 962 P.2d

445, 459 (1998). A fiduciary relationship is:

any relationship of blood, business, friendship
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or association in which one of the parties places
special trust and confidence in the other. It
exi sts in cases where there has been a speci al
confi dence placed i n one, who, in equity and good
conscience, is bound to act in good faith and
with due regard to the interest of the one
pl aci ng the confidence. A fiduciary has the duty
to act in good faith and with due regard to the
i nterests of the party pl aci ng confidence in him

ld. at 589, 962 P.2d at 459 (quoting wth approval the jury
instructions used by the trial court). Both parties also cite the
Kansas Suprene Court case of Denison State Bank v. Madeira, 230 Kan.

684, 640 P.2d 1235 (1982). 1In Denison, the court stated:

A fiduciary relationship inparts a position of
pecul i ar confidence placed by one individual in
another. A fiduciary is a person with a duty to
act primarily for the benefit of another. A
fiduciary is in a position to have and exerci se,
and does have and exercise influence over

anot her. A fiduciary relationship inplies a
condition of superiority of one of the parties
over the other. Generally, in a fiduciary

rel ati onshi p, the property, interest or authority
of the other is placed in the charge of the
fiduciary.
230 Kan. at 692, 640 P.2d at 1241.
Navair alleges that because of the |length of the manufacturer-
di stributor relationship of the parties (approxinmately thirty years)
and because of the superior bargaining position | FR was in conpared
to Navair, a fiduciary relationship should be found. Navair states
that because IFR was “in a position of control over the IRI'S Program
order,” Navair could not protect itself and therefore did “place
peculiar confidence” in IFR
It is clear to the court that a fiduciary relationship did not

exi st between the parties. Navair has pointed to no facts tending to

show such a rel ati onship. Navair alleges nothing nore than a routine
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contract, wherein one party, as manufacturer, and therefore wth
control over the product, searches for another party to distribute
that product for them IFR had no “duty to act primarily for the
benefit of” Navair and Navair does not allege facts that could show
such a duty. IFR s notion for summary judgnment on Navair’s breach of
fiduciary duty claimis GRANTED
IIT. CONCLUSION

For the above reasons, plaintiff’s notion for partial sumary
judgenent (Doc. 80) is DENED and defendants’ notion for sunmary
judgment (Doc. 84) is GRANTED. Defendants’ objections to nmagistrate
order and notion for review, or, in the alternative, to certify a
guestion to the Kansas Suprene Court (Doc. 66) has been rendered noot
and is therefore DENI ED. The clerk shall enter judgnment in accordance
with Federal Rule of Civil Procedure 58.

A notion for reconsideration of this order is not encouraged.
Any such notion shall not exceed 5 doubl e-spaced pages and shall
strictly conply with the standards enunciated by this court in Coneau
V. Rupp, 810 F. Supp. 1172, 1174 (1992). The response to any notion
for reconsideration shall not exceed 5 doubl e-spaced pages. No reply
shall be filed.

I T IS SO ORDERED.

Dated this 6t h day of Decenber, 2006, at Wchita, Kansas.

S/ _Monti Bel ot

Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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