I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
UNI TED STATES OF AMERI CA,
Plaintiff,
VS. Case No. 04-40168-01/02/03-
RDR

REBECCA BARNHART, JEFF
BARNHART and MARLON CARROLL,

Def endant s.

VEMORANDUM AND ORDER

This case is before the court upon a second round of
pretrial notions. The first round of notions was filed by
def endants Jeff Barnhart and Marlon Carroll before defendant
Rebecca Barnhart was nmade to appear in this case. Follow ng an
evidentiary hearing, the court issued an order ruling upon all
of those notions except for a notion to sever. Doc. No. 51.
Now, defendant Rebecca Barnhart has been nmade to face the
charges in this case. She has filed pretrial notions, and
def endant Marlon Carroll has supplemented a notion to suppress
and brought additional notions. The court has conducted a
heari ng upon the second round of notions and is prepared to rule
upon nost of the notions.

Def endant Rebecca Barnhart’s notion to suppress (Doc. No.

84)

This notion seeks to suppress evidence obtained after the



truck Rebecca Barnhart was driving was stopped and she and
others were arrested in Doni phan County, Kansas on February 11,
2003. Rebecca Barnhart contends that she was illegally stopped
and detai ned. Defendant Marlon Carroll joins in this notion.
The court heard testinony on this motion from M chael
W | kerson, Tinothy Hersch, M chael Liechti and Jenny Taylor. On
the basis of this testinony, the court makes the follow ng
factual findings. On February 11, 2003 Jenny Taylor was a | oss
prevention officer at a Wal -Mart store in St. Joseph, M ssouri
which is in Buchanan County just across the Kansas state |ine.
Tayl or had been trained by |ocal |aw enforcenment on the met hods
and materials used to manufacture net hanphetam ne. On February
11, 2003 she observed four adults purchase approximtely 15
boxes of cold nedicine containing pseudoephedri ne at about the
sane time and exit her Wal-Mart store. She thought this was
suspicious. Afifth adult, nanmed Beau Kerns, was with the other
four in the parking lot.*! He returned to the store and was
observed shoplifting nmore cold medicine. He was stopped in the
parking |l ot by Tayl or as he was wal ki ng towards and | ooki ng at
a pickup truck containing the other persons Taylor had seen

buyi ng cold nedicine. Kerns was stopped when he was within 45

Y'In our previous order, Doc. 51 in this case, we spelled
his nane “Bo Kearns”.



feet of the truck. The truck left its parking place and drove
by Tayl or as she detai ned Kerns. Taylor took note of the truck,
its occupants and its Kansas |license plate. Taylor called the
St. Joseph police and spoke to officer Mke WIkerson.
W Il kerson was famliar with Taylor and had worked with her on
NUITer ous occasi ons.

Tayl or described the persons who purchased the cold
medi cine, the truck they left in, and the shoplifting incident
to W1 kerson. She also stated that air tubing had been
pur chased. Air tubing is an item used to manufacture
nmet hanphet ani ne. Tayl or t hought that Kerns was connected to the
persons in the truck who had purchased the cold nedicine, even
t hough she did not see himwith themin the Wal -Mart store. At
that time WI kerson had significant experience and training in
i nvestigati ng nethanphetam ne cri nes. He ran a check on the
license plate and |earned that the truck was registered to a
Chris Barnhart. W | kerson contacted the Sheriff of Doniphan
County, Kansas because he thought the truck m ght be driving
back to Kansas through Doni phan County as it left St. Joseph.
The Sheriff of Doniphan County told WIkerson that Chris
Barnhart was being investigated by the Kansas Bureau of
| nvestigati on upon suspicion that he was part of a conspiracy to

make and distribute nethanphetam ne. W I kerson asked that the



truck be stopped because he thought the cold nmedicine and air
t ubi ng was purchased to make met hanphet am ne

Ti ot hy Hersch was a patrol officer in Doni phan County,
Kansas at that time. He heard the radio traffic regarding the
pi ckup truck. When he spotted the truck, he stopped it.
Rebecca Barnhart was driving the truck. The truck carried four
adul ts and one child. Hersch did not arrest the occupants or
search the truck.

M chael Liechti was working for the Doniphan County
Sheriff's O fice during the events in question. He al so had
considerable training in the materials used to nake
met hanphet am ne. He had prior know edge that nenbers of the
Barnhart famly were being investigated for manufacturing
met hanphet am ne, but the nanme Chris Barnhart did not ring a bell
with him when he heard the radio traffic regarding the pickup
truck. When he arrived at the scene of the stop, there were
several officers there, including some from Buchanan County,
M ssouri .

The adults in the truck matched the description of the
persons Jenny Tayl or descri bed as buyi ng pseudoephedri ne at the
Wal -Mart in St. Joseph. The officers saw six unopened cans of
starter fluid and a container of nmuriatic acid in the back of

the truck. Li echti knew these materials are used to neke



nmet hanphet ani ne. There was also a rifle. Based upon the
i nformation which has been sunmmari zed above, Liechti decided to
arrest the adults in the truck. These persons were defendant
Rebecca Barnhart, defendant Marlon Carroll, Chris Barnhart and
Cynthia “Cindy” Herrera. It appears to the court that the
arrest occurred 15 to 30 mnutes after the truck was stopped.

“A law enforcenent officer nmay stop and briefly detain a

person for investigative purposes ‘if the officer has a
reasonable suspicion . . . that crimnal activity “my be
afoot.”’” US v. Soto Cervantes, 138 F.3d 1319, 1322 (10th

Cir.) cert. denied, 525 U S. 853 (1998) (quoting U.S. V.

Sokolow, 490 U S. 1, 7 (1989)). “While an investigative
detention does not require probable cause, it does denmand
sonmet hing nmore than an inchoate and unparticul ari zed suspi cion

or hunch.” U.S. v. Davis, 94 F.3d 1465, 1468 (10t" Cir. 1996)

(internal quotation marks omtted). “[We | ook at the objective

facts, not the officer’'s state of mnd.” U.S. v. Neff, 300 F. 3d

1217, 1222 (10th Cir. 2002).

Here, we believe the evidence supports a reasonable
suspicion of crimnal activity. The officers who directed the
stop of the truck knew that the occupants of the truck had
purchased 15 boxes of cold nedicine pills containing

pseudoephedrine and air tubing |less than an hour before the



stop. They knew these are itens used to nmke nethanphet am ne.
They knew that the truck was registered to a person under
investigation for participation in a conspiracy to make or
di stri bute nmethanphetam ne. They also knew that a person who
appeared connected with the occupants of the truck was detai ned
for shoplifting cold nedicine fromthe Wal-Mart store as he was
wal ki ng towards the truck in the parking |ot of the Wal-Mart.
This information generated a reasonable suspicion of crimnal

activity. Cf., US. v. Aneling, 328 F.3d 443 (8" Cir.) cert.

deni ed, 540 U. S. 961 (2003) (investigative stop of two persons
who had split a purchase of 4 boxes of pseudoephedri ne and then
drove to another store where they reportedly bought a |ithium

battery); U.S. v. Scott, 2000 W. 368441 (10" Cir., unpublished,

4/ 10/ 2000) (investigative detention of person already under
investigation for drug manufacturing after he purchased six
boxes of antihistam ne tablets and i mediately tried to buy six

nore, but was refused); U.S. v. Araque, 255 F.Supp.2d 1010

(D. Neb. 2003) (investigative stop of car containing two persons
who made an aborted effort to purchase two gallons of iodine
fromone store and a third person who | ater bought 15 boxes of
pseudoephedrine from a different store); see also, US. V.
Fisher, 241 F.Supp.2d 1154, 1163 (D.Kan. 2002) (investigative

det enti on of person who was observed attenpting to shoplift ten



packages of Ilithium batteries, laying aside the batteries,
| eaving the store and engaging in countersurveillance shortly
thereafter at a nearby store).

The detention in this case was not unnecessarily long. The
officers proceeded wth dispatch to investigate their
suspi ci ons. Def endants were not handcuffed prior to arrest.
The court does not believe the investigative detention viol ated
t he Fourth Amendnent. Probable cause is necessary for a

warrantl ess arrest. U.S. v. Vaquez-Pulido, 155 F.3d 1213, 1216

(10th Cir.) cert. denied, 525 U S. 978 (1998). Probabl e cause
requires “nore than nere suspicion.” 1d. Probable cause exists
if there are facts and circunstances | earned through reasonably

trustworthy i nformation t hat woul d | ead a reasonabl e person to
believe that an offense has been or is being commtted by the

person arrested.’” 1d., quoting U.S. v. Guerrero-Hernandez, 95

F.3d 983, 986 (10'" Cir. 1996).

At the tinme Rebecca Barnhart and the others were arrested,
the officers had all the knowl edge which justified the
i nvestigative detention. |In addition, they were aware that the
truck carried containers of starter fluid and nuriatic acid, as
well as a rifle. They also knew that the adults inside the
truck matched the description given by Tayl or of the persons who

purchased the 15 boxes of cold nedicine at the Wal-Mart in St.



Joseph. We believe this information was sufficient to support
a reasonable belief that the adults in the truck had been or
were in the process of commtting a drug crinme.

On the basis of these findings, the court shall deny Rebecca
Barnhart’s notion to suppress.

Def endant Rebecca Barnhart’'s notion to disnm ss (Doc. No. 86)

Rebecca Barnhart’ s arrest and associ ated i nvestigations | ed
to charges being filed against her in Doni phan County, Kansas,
Brown County, Kansas and Buchanan County, M ssouri. The
Doni phan County charges were dism ssed in favor of the Brown
County charges.

On November 26, 2003 Rebecca Barnhart pleaded guilty in
Brown County state ~court to conspiracy to nmanufacture
met hanphet ani ne. The conspiracy count alleged that she
conspired with Christopher Barnhart, Jeff Barnhart and Tobey G
Barnhart to manufacture methanphetam ne and that she furnished
or purchased precursor mterials in furtherance of the
conspiracy. This guilty plea was made pursuant to an agreenment
whi ch was described in open court to include the follow ng
terns: all parties and counsel would recommend a durational
departure under the state guidelines sentencing systemto a term
of 72 nont hs; any sentence Barnhart received i n Buchanan County,

M ssouri pursuant to a guilty plea she had agreed to enter in



t hat venue, woul d run concurrent with the Brown County sentence;
and the State of Kansas woul d di sm ss any remai ning counts fil ed
agai nst Rebecca Barnhart in Brown or Doni phan County.

Rebecca Barnhart pleaded guilty to possession of a
nmet hanphet ani ne precursor drug with the intent to manufacture
met hanphet am ne i n Buchanan County, M ssouri on or about January
12, 2004.

On February 17, 2004, Barnhart was sentenced i n Brown County

to a termof 72 nonths. Her attorney argued that the case of

State v. McAdam 83 P.3d 161 (2004), which was deci ded after her
guilty plea but before her sentencing hearing, should be
applied. Pursuant to the McAdam hol di ng, nmet hanphetam ne crinmes
i n Kansas were given a |l ess severe offense | evel under the state
sentenci ng gui delines system The district court rejected the
McAdam argunent and sentenced Rebecca Barnhart to 72 nonths.
She appealed this sentence on the basis of McAdam The State
consi dered the appeal to be a violation of the plea agreenent.

Rebecca Barnhart was sentenced to a two-year term on the
Buchanan County charges in M ssouri on August 19, 2004.

On Novenber 18, 2004 t he Kansas Court of Appeal s vacated her
Brown County sentence and renmanded the case for resentencing
consistent with the McAdam case or cases which foll owed McAdam

The mandate fromthe Kansas Court of Appeals decision was filed



on December 23, 2004. Prior to the i ssuance of the mandate, the
Brown County District Court dism ssed the case agai nst Rebecca

Barnhart pursuant to an order agreed to by the State and her

counsel .
St even Maxwel |, an attorney i nthe Kansas Attorney General’s
Office, assisted the Brown County Attorney, Kevin Hill, with the

prosecution of the Brown County charges. He appeared with Hil
at Rebecca Barnhart’s guilty plea and sentencing hearings in
Brown County. Maxwel | was appointed as a Special Assistant
United States Attorney on January 24, 2004. He spent severa
nmonths in lraq later on in 2004.

When he returned from lIraq, events took a turn which
| essened the expected sentence for Rebecca Barnhart, Jeff
Barnhart and Marlon Carroll. The Kansas Court of Appeals
sustai ned appeals where Rebecca Barnhart and Jeff Barnhart
chal l enged their 72-nmonth sentences fromthe Brown County court
on the basis of the MAdam case. In addition, Marlon Carrol
received a sentence of probation in the State of M ssouri when
Kansas aut horities were expecting a substantial prison sentence.
Kevin Hill was preparing to prosecute these persons in Brown
County on the prem se that Rebecca Barnhart and Jeff Barnhart
had violated their plea agreenents and that there had been no

agreenment to drop the charges against Marlon Carroll. Steven

10



Maxwel | decided that he would seek to bring federal charges.
Utimately, the grand jury returned the original indictnment in
this case on Decenber 29, 2004. The Brown County charges were
di sm ssed in favor of these charges.

Rebecca Barnhart contends that her prosecutioninthis court
should be dism ssed because it constitutes double jeopardy,
vindi ctive prosecution and a violation of her due process
rights. The position of the federal government is that this
prosecution has been brought against all three defendants in
order for them to receive a sentence consistent with the
seri ousness of the offense conduct and the sentences received by
ot her persons who did not cooperate with the State of Kansas in
t he prosecution of the state charges. As discussed in our prior
order, Brown County defendants Tobey Barnhart and Chris Barnhart
recei ved sentences or 120 nonths or nmore for their part in the
met hanphet am ne operation. In addition, the governnment contends
that Rebecca Barnhart and Jeff Barnhart broke the plea
agreenents they nade in state court by invoking the McAdam case
to argue for a sentence | ower than what both sides had agreed to
recomrend.

Counsel for Rebecca Barnhart has asked the court to consider

the hol ding of the Kansas Suprene Court in State v. Boley, 113

P.3d 248 (Kan. 2005). In Boley, a defendant pleaded guilty to

11



a met hanphet am ne charge i n Kansas pursuant to a pl ea agreenment
in which he did not agree to recomend any particul ar sentence,
he was not prohibited fromseeking a | esser sentence, and he did
not waive his right to appeal his sentence. The defendant then
successfully appealed his sentence to the Kansas Court of
Appeal s on the basis of the McAdam case. The Kansas Court of
Appeal s held that on remand the State could withdraw from t he
pl ea agreenment and refile the charges that were dism ssed
pursuant to the plea agreement, or choose to perform under the
pl ea agreenment as nodified. The Kansas Suprenme Court reversed
this part of the decision. It held that the purposes of the
pl ea agreenment were fulfilled to such an extent that the State
could not rescind the plea agreenent, even though defendant
woul d receive a reduced sentence as a result of his appeal.

Counsel for Rebecca Barnhart has al so enphasi zed that the
state charges in Brown County were dism ssed before the nmandate
fromthe Kansas Court of Appeals was issued and that the federal
charges in this case were brought just a short tine after the
state charges were di sm ssed.

The court shall reject the argunents made in Rebecca
Barnhart’s motion to dismss for the reasons stated in the
court’s order (Doc. No. 51) denying the notions to dism ss of

defendants Jeff Barnhart and Marlon Carroll. I n addition, we

12



make the foll owi ng points. First, the court finds that the
regul ar actors who initiate and execute deci sions regardi ng what
cases are brought and how they are prosecuted in federal court
in this district have not been coopted or subverted by state
authorities inrelation to this prosecution. Second, the Boley
decision is distinguishable on its facts because Rebecca
Barnhart, unlike the defendant in Boley, did agree to recomend
a particular sentence as part of her plea bargain, and then at
sentenci ng advocat ed agai nst such a sentence. Boley was also

deci ded several months after this case was filed in federa

court. Third, even if these factual distinctions are not
material, Boley does not mandate dism ssal of this case.

| ndeed, it somewhat buttresses the rationale for bringing this
prosecution. Under Bol ey, as construed by defendants, the State
of Kansas is stuck with a sentence that the federal prosecutor
(and state county attorney) believe is insufficient to punish
the crines at issue and inconsistent with the punishnent given
to conparabl e defendants. A federal prosecution to attain
sufficient and consistent punishnment is not vindictive. \Wile
def endant may argue that she is being penalized for exercising
her right to appeal, the disparity between her prospective state
sentence and the sentence given to ot her defendants convicted by

the State in this matter, persuades the court that the

13



notivation is the achievenment of just punishnent.

Finally, the court does not believe the alleged premature
di sm ssal of state charges prior to the issuance of the nmandate
by the Kansas Court of Appeals or the proximty in tinme between
t he di sm ssal of state charges and the filing of federal charges
are persuasive argunents for dism ssal. Federal charges may be
filed regardless of the pendency of the state charges, and
tenporal proximty is only one factor and not the nost inportant
factor to consider in determning the reasons for the federa
pr osecution.

Def endant Marlon Carroll’s supplenental nption to suppress

(Doc. No. 89)

Def endant Carroll’s original notion to suppress argued t hat
Carroll was illegally interrogated w thout counsel by Brian
Everhart of the Brown County Sheriff’s Office on February 13 and
14, 2003 after he had been arrested, requested appointnment of
counsel and had counsel appointed. The court found after
listening to the testinmony of Brian Everhart and watching a
vi deot ape of the interrogation on February 13, 2003 that Carroll
had initiated the contact with Everhart by communicating his
desire to speak to Everhart through Cindy Herrera. W further
held that Carroll had waived his Fifth Amendnent right not to

answer questions or give a statement. The court al so consi dered

14



a witten waiver Carroll signed on February 13, 2003, a report
witten by Brian Everhart and a transcript of the videotape in
maki ng these deci si ons.

Def endant Carroll’s suppl emental notion to suppress asks t he
court to reconsider its decision in light of the testinony of
Ci ndy Herrera. Herrera testified that she was arrested with
Carroll and the other persons in the pickup truck that was
stopped i n Doni phan County on February 11, 2003. At that tine
she had been living with Carroll for about a year. After her
arrest, she was placed in a holding cell in Brown County. On
February 13, 2003 she was transported to Doniphan County
district court in the same vehicle as Carroll. After a brief
hearing, they were returned to Brown County. Herrera testified
that she did not talk with Carroll about the case. |In fact, she
said she was instructed not to speak with Carroll about the
case. She denied telling Brian Everhart that Carroll wanted to
speak with him Herrera cooperated with the investigation of
this case and testified against the defendants in sone
pr oceedi ngs.

Upon review of the testinony and exhi bits nentioned before,
the court shall not modify our decision on the nmotion to
suppress. The evidence indicates that Carroll and Herrera had

the opportunity to talk. Although Herrera testified that they

15



did not talk, the videotape of February 13, 2003 contains a
reference by Carroll to what his “old |ady says”. Thi s
indicates that there was conversation between Herrera and
Carroll. The report of Brian Everhart dated February 13, 2003
indicates that he |earned through Cindy Herrera that Carroll
wanted to speak wth him This is a freshly recorded
recollection. W find it nmore credible than the testinmony of
Herrera about events which occurred nore than 2 years before her
testimony. Qur conclusion is consistent with our review of the
vi deot ape. Absol utely no coercion was applied during the
i nterrogation. The decision of Carroll to speak to Everhart
appeared to be conpletely one of his own volition. W find that
he initiated the contact wth Everhart which led to the
guesti oni ng.

Therefore, the supplenmental nmotion to suppress shall be
deni ed.

Motions to sever (Doc. Nos. 32, 83)

Motions to sever are currently pending from all the
def endants in this case. The nmotions are primarily prem sed

upon the potential for problens under Bruton v. United States,

391 U. S. 123 (1968) if statements nade to the police by Marlon
Carroll and Jeff Barnhart are introduced into evidence. Of

course, severance may be ordered but is not necessarily required
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when there is a potential Bruton problem US. v. Hill, 901
F.2d 880, 883 (10'" Cir. 1990). Redaction of statenents can
soneti mes avoi d Brut on probl ens and t he necessity for severance.
In this instance there is some dispute as to whether
redacti ons proposed by the governnment are sufficient to
elimnate a Bruton problem The Tenth Circuit has hel d:

where a defendant’s nane is replaced with a neutra

pronoun or phrase there is no Bruton violation,

providing that the incrimnation of the defendant is
only by reference to evidence other than the redacted
statement and a limting instruction is given to the
jury. Wher e, however, it IS obvious from
consideration of the confession as a whole that the
redacted term was a reference to the defendant, then
adm ssion  of the confession violates Br ut on,

regardl ess of whether the redaction was acconplished
by use of a neutral pronoun or otherwise. . . . The
Suprenme Court indicated its approval of redaction with
non-identifying pronouns in [Gray v. Maryland, 523
U.S. 185, 118 S.Ct. 1151 (1998)] when it asked why the
statenents could not have been redacted to read “Me
and a few other guys” instead of “Me, deleted,

del eted, and a few other guys.” Gay, 118 S. Ct. at
1157. This type of redaction avoids the problens the
Court noted in Gay, See id. 118 S.C. at 1157.

“[Rleferring to joint activity by use of the pronouns
‘“we’ and ‘they,’ or by use of indefinite words such as
‘sonmeone,’ does not draw attention to the redaction
and thus, in nost situations, wi || not be
incrimnating unless linked to a codefendant by ot her
trial evidence.” [U.S. v. Edwards, 159 F.3d 1117, 1126
(8th Cir. 1998)].

U.S. v. Verduzco-Martinez, 186 F.3d 1208, 1214 (10" Cir. 1999)

(finding no Bruton violation where statement was redacted to
refer to defendant as “another person”).
The court has exam ned the transcripts of the interviews

17



with Jeff Barnhart and Marlon Carroll that are attached as
exhibits 3 and 4 to Doc. No. 100. These exhibits contain
proposed redactions which are delineated in bold underlined
print. The court does not believe the interview of Jeff
Barnhart with the proposed redactions presents a Bruton problem
whi ch requires severance. The court believes the interview of
Marl on Carroll shoul d have nore extensive redactions to avoid a
Brut on problem The court suggests the following lines be
redacted fromthe interview of Marlon Carroll

13:51: 07 - 13:58:22
14: 06: 19

14:30: 08 - 14:39: 24
15:10: 27 - 15:26:15
17:11:27 - 17:18:05
17:43:00 - 17:52:20
19:17:16 - 19:30: 20
20:40: 05 - 20:43:07
20:49:16 - 21:11:28
21:58: 09

22:12:17 - 22:26:01
22:45:19 - 22:56: 23
24:17:08 - 24:41: 26
25:13:13

33:33:29 - 33:42:12
42:09: 05 excise “Jeff”
44:29: 06 - 44:35:25
44:53:18 - 45:04:09
47:48: 09 - 48:17:18
49:46: 05 - 49:57:29
51:24:13 - 51:47:10
52:27:14 beginning with “I thought . . . - 52:28:18

The court is not persuaded that there are any grounds for
severance if the proper redactions are nade in the statenents of
Jeff Barnhart and Marlon Carroll. Therefore, on that condition,
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the notions for severance shall be denied.

Motion for a Daubert hearing (Doc. No. 92)

This motion was fil ed by counsel for defendant Carroll. At
the hearing upon the motions discussed in this order it was
agreed that any action upon this notion should be deferred until
the notion or argunents relevant to the notion can be presented,
perhaps as part of a motion in limne, at a |ater hearing.

Motion for discovery (Doc. No. 91)

This nmotion shall be considered noot.

Motions for joinder (Doc. Nos. 82, 88)
These notions shall be granted.

Motion for bill of particulars (Doc. No. 90)

Def endant Carroll has requested that the court order the
government to disclose: the identity of all known but
uni ndi cted co-conspirators; the | ocation outside of the District
of Kansas of any acts alleged in the indictnent; and the precise
date that defendant is alleged to have joined the conspiracy.

Thi s has been an open file case. |In such cases, a bill of

particulars is often denied. See U.S. v. Daniels, 95 F. Supp. 2d
1160, 1166 (D. Kan. 2000) (denying notion for bill of particulars

in an open file case); U.S. v. Villota-Gonmez, 994 F. Supp. 1322,

1336 (D. Kan. 1998) (sanme); U.S. v. Esteves, 886 F. Supp. 645, 647

(N.D.1l'l. 1995) (sane). The court does not believe a bill of
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particulars is necessary in this case, except to the follow ng
ext ent. If there are names of co-conspirators that have not
been revealed to the defense and that are known to the
governnment, the court shall direct the governnment to disclose
t he names of those co-conspirators.

I T IS SO ORDERED.

Dated this 12'h day of Decenber, 2005 at Topeka, Kansas.

s/ Richard D. Rogers
United States District Judge
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