N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
UNI TED STATES OF AMERI CA,

Plaintiff,
VS. Case No. 04-40159-01- RDR

EM GDI O HERNANDEZ- BUSTQOS,

Def endant .

VEMORANDUM AND ORDER

On Novenber 30, 2005 the court sentenced t he defendant. The
pur pose of this menorandum and order is to nenorialize the
rulings nmade by the court.

The defendant entered a guilty plea to possession of
approxi mately 10 pounds of a m xture or substance containing a
det ect abl e anobunt of nethanmphetam ne in violation of 21 U.S. C.
§ 841(a)(1). His conviction arose from a traffic stop on
Interstate 70 in Russell County, Kansas on Novenber 29, 2004.
Ei ght packages of nethanphetamne were found in a false
conpartnment in a mnivan driven by the defendant. The defendant
ater told |aw enforcement officials that he had met a man in
North Carolina, identified as a Hi spanic male from Honduras
known as Manuel Trevillo-Benitez, who offered him the
possibility of selling drugs. The defendant was |ater told by
Trevillo-Benitez that the drugs were available in Arizona. He

was told where to go and how to sell in North Carolina. He was



also told by Trevillo-Benitez that he would contact him after
the sale of the drugs to “arrange sonething with the noney
made.” The defendant used a m nivan that he had purchased to
make the trip to Arizona. He was aware that the van had a fal se
conpart nent when he purchased it. The defendant had his cousin,
Abel ardo Her nandez- Hernandez, ride along with himon the trip.
Her nandez- Hernandez was aware that they were traveling to
Arizona to pick up drugs, but he was not aware of the type of
drugs, where they were going to be sold, or who had provided
them He has entered a guilty plea and was sentenced to a term
of imprisonment of 48 nonths.

Fol l owi ng the defendant’s guilty plea, a presentence report

was prepared for the court. The defendant rai sed one objection
to the report. He contended he was entitled to a reduction of
his offense |evel based upon his role in the offense. He

asserts he is entitled to a four-level reduction under U S.S. G
§ 3B1.2 as a mnimal participant. The defendant al so argued
that he was entitled to a downward vari ance.
ROLE | N THE OFFENSE

Pursuant to U S.S.G 8§ 3Bl1l.2, a court can reduce a
defendant’s offense level for being a mnor or mninmal
participant in a crimnal scheme. According to the Comentary,

“this guideline is not applicable unless nore than one



participant was involved in the offense,” US. S.G § 3Bl.2,
conment. (n. 2), and it provides a reduction only for *“a
def endant who plays a part in commtting the offense that makes
hi m substantially | ess cul pable than the average participant.”
US S. G 8§ 3Bl1.2, coment. (n. 3(A)). Accordingly, the inquiry
must “focus upon the defendant’s know edge or |ack thereof
concerning the scope and structure of the enterprise and of the

activities of others involved in the offense.” United States v.

Cal deron-Porras, 911 F.2d 421, 423-24 (10" Cir. 1990). The

def endant has the burden of proving his mnor or mninmal

participation. United States v. Harfst, 168 F.3d 398, 401-02

(10th Cir. 1999).

The court is not persuaded that defendant is entitled to a
reduction for his role in the offense. The defendant has not
proven that he was a minor or mniml participant. A review of
the record shows that the defendant was actively involved in the
transportation of the controlled substances. He was offered
drugs to sell and he travel ed across the country to obtain them
and then was returning to North Carolina to sell them I n an
effort to carry out this endeavor, he purchased a van and stored
the drugs in a false conpartnment. He also recruited his cousin
to make the trip with him These activities show far nore

i nvol venent than nerely driving the drugs to a |I|ocation.



Accordingly, the court shall not reduce the defendant’s offense
| evel for role in the offense.
DOWNWARD VARI ANCE

The defendant seeks a downward variance in his sentence.
He asks the court to sentence himto 48 nonths for the foll ow ng
reasons: (1) his cooperation with | aw enforcenent officers after
his arrest; (2) his youth; (3) his lack of a prior crimnal
hi story; (4) the notivation for his involvenent was solely to
help his famly in Mexico; (5) the lack of the use or possession
of any firearm during the illegal activity; (6) he wll be
deported after the conpletion of his sentence; and (7) the
sentence inposed on his co-defendant. The governnent has not
responded to this request. The probation office believes that
a sentence within the properly calculated guideline range is
appropri at e.

The court has carefully considered the argunments of the
parties. In determning the sentence to be inposed today, the
court has consulted the application of the guidelines and taken
theminto account. The court has decided that the appropriate
sentence for this case is 100 nonths. The court believes this
sentence will neet the sentencing objectives of deterrence,
puni shnment, rehabilitation, and protection of the public.

Further, the court believes this is a fair and reasonable



sentence and it is a sentence sufficient, but not greater than
necessary, to conply with the af orenenti oned sentenci ng purposes
in light of all the circunstances in this case, including the
nature and circunmstances of the offense and the history and
characteristics of the defendant. Finally, the court has
consi dered the need to avoid unwarranted sentencing disparities
anmong def endants who have been found guilty of simlar conduct
and the need to provide restitution to any victins of the
of f ense.
I T I'S SO ORDERED.

Dated this 2" day of Decenber, 2005 at Topeka, Kansas.

s/ Richard D. Rogers
United States District Judge



