N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
UNI TED STATES OF AMERI CA,

Plaintiff,
VS. Case No. 04-40159-01- RDR

EM GDI O HERNANDEZ- BUSTQOS,

Def endant .

VEMORANDUM AND ORDER

The court has conducted a hearing on the pending pretrial
noti ons. The court has also allowed the parties to file
addi tional briefs. Having reviewed all of the evidence and
argunments, the court is now prepared to rule.

The defendant is charged, along with Abel ardo Hernandez-
Her nandez, in a one-count indictnment. They are charged wth
possession with intent to distribute approxi mately ten pounds of
met hanphetam ne in violation of 21 U S.C. 8§ 841(a)(1). The co-
def endant has entered a plea of guilty.

The charge arises froma traffic stop on Novenmber 29, 2004
in Russell County, Kansas on Interstate 70 by Russell County
Sheriff’'s Deputy Kelly Schneider. Deputy Schneider allegedly
st opped t he defendant for speeding. He then gave the defendant
a warning ticket. He then requested consent to search. He
all eges that the defendant and the passenger gave consent to

search. Subsequently, after sone dismantling of the vehicle,



nmet hanphet ani ne was di scover ed.

The defendant has filed two notions: (1) notion to dism ss
based on racial profiling; and (2) notion to suppress evidence
and statenents.

MOTI ON TO SUPPRESS EVI DENCE AND STATEMENTS

The defendant contends that the evidence obtained fromthe
traffic stop should be suppressed because he (1) was illegally
stopped; (2) was unlawfully detained; and (3) did not provide
consent to search. He argues that he was illegally stopped
because he was stopped based on racial profiling, not because he
was speeding. He asserts he was illegally detained because he
was asked questions after the warning citation was issued. He
contends that the officer |acked reasonable suspicion to
continue to detain him Finally, he asserts that he did not
consent to the search of the vehicle. He notes that he speaks
only Spanish and Deputy Schneider speaks only Engli sh. He
suggests that he did not knowi ngly and voluntarily consent to a
search of the vehicle.

Fi ndi ngs of Fact

1. On Novenber 29, 2004, Russell County Deputy Sheriff
Kelly Schnei der was patrolling Interstate 70. At approximately
12:43 p.m, Deputy Schneider saw a green Ford W ndstar van

travel i ng east bound. He was traveling westbound on the four-



| ane hi ghway at the tine. Using his radar, he determ ned the
van was traveling at a speed of 75 mles per hour. The posted
speed |limt was 70 mles per hour. Deputy Schnei der believed
the van was traveling too fast for the road conditions. He
not ed t hat ot her vehicles were traveling between 60 and 65 m | es
per hour. The weather was cold and wi ndy. Deputy Schnei der had
wor ked three accidents that norning that were related to road
conditions. There had been ice on the roads in the norning, but

by the afternoon the roads were nostly slushy. Deputy Schnei der

turned around in the nmedian and eventually caught the van. He
turned on his energency lights and the van imediately pulled
over to the side of the road. The events that occurred
following the stop were recorded by a video canera |located in
Deputy Schneider’s patrol car. The canmera has audio
capabilities and it recorded nost of what was said by the
i ndi vidual s invol ved.

2. Deputy Schnei der has been with Russell County Sheriff’'s
Departnent since 1999. He has been actively engaged in illegal
drug interdiction since that time. He had previously worked at
t he Osborne County Sheriff’s Departnent since 1986. During his
enpl oynent with the Russell County Sheriff’s Departnment, he has
obt ai ned consi derabl e knowl edge on the transportation of illegal

dr ugs. He has been involved in over 170 traffic stops where



illegal drugs have been found since 1999.

3. Deputy Schneider was not able to clearly see the
occupants of the van when he first noticed it. He did briefly
notice the driver, but he was unable to determ ne the driver’s
race or ethnicity. He also did not drive up to the side of the
van, as he sonetinmes does in the interests of his persona
safety, prior to attenpting to stop it. Thus, he was unaware of
who was driving the van until he approached the van after he
st opped it.

4. Deputy Schnei der approached the van fromthe passenger
si de. After the passenger rolled down the w ndow, Deputy
Schnei der immediately told the driver that he needed to slow
down. He stated: “You need to slow down. You're running 75

mles an hour out here on ice. You re going to weck. Sl ow

down.” At that tinme, Deputy Schneider became aware the
occupants of the van were Hi spanic. He sought the driver’s
license of the driver. He then began to ask about the

occupants’ travel plans. He asked them where they were going.
The passenger replied that they were going to North Carolina.
Deputy Schnei der then asked where they had been. The passenger
told hi mthey had gone to Phoeni x, Arizona to | ook for work. He
said they had been there for two days. Deputy Schnei der asked

the driver if this was his van. The driver said yes. He then



asked the driver for the registration. The driver had
previously given Deputy Schneider a North Carolina driver’s
license that identified himas Em gdi o Hernandez-Bustos. The
passenger was identified as Abel ardo Hernandez- Her nandez. The
registration showed that the owner of the van was Hernandez-
Bust os. Her nandez- Bustos did sone talking, but nmst of the
tal ki ng was done by Hernandez- Her nandez, who appeared to have a
better understandi ng of English.

5. Deputy Schneider returned to his patrol car and checked
Her nandez- Bustos’ |i cense. He then wrote a warning ticket.
Deputy Schneider returned to the car, again on the passenger
side, and returned the driver’'s license and registration to
Her nandez- Bust os. He also provided him with a copy of the
war ni ng ticket. As he handed him the warning ticket, Deputy
Schnei der sai d: “A war ni ng. Sl ow down. Pay no npbney-no
di nero. Ckay. Slow down. Weck.” Hernandez-Hernandez asked
hi m what the speed limt was. Deputy Schneider told himit was

70 m | es per hour. Deputy Schneider then said, “Alright. Be

careful .” He took one step away from the van and one step
towards his patrol car and said, “Hey, can | ask another
guestion?” Her nandez- Her nandez answer ed: “Yeah.” Deputy
Schnei der then said: “l see a lot of illegal contraband up

here, marijuana, cocaine, pistols. You don’t have anything |like



that, do you?” Hernandez-Hernandez replied: “No, no. Deput y
Schnei der then asked: “Can | look in the van?” Her nandez-
Her nandez repeated the question to Hernandez-Bustos in Spani sh.
Both occupants then said yes. When he asked for consent to
search, Deputy Schnei der used a normal conversational tone. He
did not use any threats or coercion. He did not touch or point
to his gun.

6. Deputy Schneider then asked both occupants to step out
of the van. They did so and Deputy Schnei der began searching.
After sone initial |ooking and probing, he determ ned the van
had a fal se conpartnent. He had found fal se conpartnments on
ot her Wndstar vans. In the 60 to 70 cases where he has found
fal se conpartnments in vehicles, ninety-five percent contained
illegal drugs. He directed Hernandez-Bustos to follow him
Her nandez- Hernandez rode with himin the patrol car. Deputy
Schnei der radi oed for another officer to follow the van.

7. Deputy Schnei der | ed Her nandez- Bust os and the van to the
sheriff’'s office in Russell, Kansas. Deputy Schnei der took the
front seats out and | ocated a fal se conmpartnment that contained
10. 35 pounds of nmethanphetan ne. Her nandez- Bust os made no
objections to the search at the side of the road or at the
sheriff’s office. Hernandez-Bustos and Her nandez- Her nandez were

t hen arrested.



Concl usi ons of Law
1. A traffic stop is a seizure comng within the purview
of the Fourth Anmendment to the United States Constitution.

United States v. Botero-Ospina, 71 F.3d 783, 786 (10!" Cir. 1995)

(en banc), cert. denied, 518 U S. 1007 (1996). The principles

of Terry v. OChio, 392 US. 1 (1968) apply to traffic stops.

Thus, the reasonabl eness of a stop depends on “whether the
officer’s action was justified at its inception, and whether it
was reasonably justified related in scope to the circumstances
which justified the interference in the first place.” Terry,
392 U.S. at 20.

2. During aroutine traffic stop, the detaining officer is
permtted to ask such questions, exam ne such docunentation, and
run such conputer verifications as necessary to determ ne that
the driver has a valid license and is entitled to operate the

vehi cl e. United States v. Mller, 84 F.3d 1244, 1250 (10th

Cir.), cert. denied, 519 U.S. 985 (1996). The officer my

detain the driver and his vehicle as long as reasonably
necessary to nmake these determ nations and to issue a citation

or warning. United States v. Martinez, 983 F.2d 968, 974 (10t"

Cir. 1992), cert. denied, 508 U.S. 922 (1993). However, if the

officer wants to detain the driver for further questioning, he

may do so if “(1) ‘during the course of the traffic stop the



of ficer acquires an objectively reasonable and articul able
suspicion that the driver is engaged in illegal activity;’ or
(2) ‘“the driver voluntarily consents to the officer’s additional

guestioning.’” United States v. Elliott, 107 F.3d 810, 813 (10!"

Cir. 1997) (quoting United States v. Sandoval, 29 F.3d 537, 540

(10th Cir. 1994)). If the officer continues to question the
driver in the absence of either of these two circunstances, then
“any evidence derived from that questioning (or a resulting
search) is inmpermssibly tainted in Fourth Anendnment terns.”
Id. (internal quotations and citation omtted).

3. The first inquiry usually involves the validity of the
initial stop. Here, Hernandez-Bustos has not disputed that he
was speedi ng. The court found Deputy Schneider’s testinony
credible that the van was speeding and that he was unaware of
the race or ethnicity of the occupants prior to stopping it.
The court shall discuss the racial profiling aspect of the
def endant’s nmotion in nmore detail later in this opinion, but for
purposes of this motion, the court finds there was probable
cause for the initial stop.

4. The court nust next determne if the encounter that |ed
to the alleged consent to search was consensual. “1In
determ ni ng whether a driver and police officer are engaged in

a consensual encounter in the context of a traffic stop, there



are few, if any, bright-line rules.” Elliott, 107 F.3d at 813.
Rat her, we nust consider “the totality of the circunstances in
a particular case.” 1d. at 814. Wiile the return of docunents,
such as a driver’s license or other personal papers, is a
prerequisite to an encounter becom ng consensual, the Tenth
Circuit has acknowl edged it *“is not always sufficient to
denonstrate that an encounter becones consensual.” 1d.; see

also United States v. Gregory, 79 F.3d 973, 979 (10'" Cir. 1996).

Accordingly, even after the officer returns a driver’s papers,
t he encounter may not be consensual where “there was evi dence of
a ‘coercive show of authority, such as the presence of nore than
one officer, the display of a weapon, physical touching by the
officer, or his use of a commanding tone of voice indicating
that conpliance m ght be conpelled.”” Elliott, 107 F.3d at 814

(quoting United States v. Turner, 928 F.2d 956, 959 (10t" Cir.

1991)). However, the ultimte test is whether “a reasonable
person under the circunstances would believe he was free to
| eave or disregard the officer’s request for information.”

United States v. MKneely, 6 F.3d 1447, 1451 (10'" Cir. 1993).

10. The court finds that the encounter between Deputy
Schnei der and the occupants of the van after Hernandez-Bustos’
docunments were returned was consensual. The defendants were

confronted with one officer who did not physically touch themor



their vehicle, and did not display his weapon or use a
commandi ng tone of voice. In a conversational tone, Deputy
Schnei der told Hernandez-Bustos and Hernandez- Hernandez, after
he returned the docunents, “Alright. Be careful.” He then
asked them if he could ask another question. They readily
agreed. Thus, there was voluntary cooperation by themto the
non-coercive questioning by Deputy Schneider. The court
concludes that the totality of the circunmstances indicates that
t he encounter after the return of the documents was consensual .

11. Wth the conclusion that the encounter was consensual,
we must consi der whether Hernandez-Bustos consented to a search
of the van. A defendant who voluntarily consents to a search
wai ves his Fourth Amendment rights, and the police officer may
conduct the search wi thout probable cause or a warrant. See

Schneckloth v. Bustanmonte, 412 U.S. 218, 235 (1973). The

vol unt ari ness of consent nust be determ ned fromthe totality of
t he circunstances, and the governnent bears the burden of proof

on the issue. United States v. Zubi a-Ml endez, 263 F.3d 1155,

1162 (10th Cir. 2001). The governnment nust show that there was
no duress or coercion, express or inplied, that the consent was
unequi vocal and specific, and that it was freely and
intelligently given. 1d.

12. The facts support the conclusion that consent to search

10



the van was voluntarily given. There is no evidence of any
coercion or duress. There was no evidence that Deputy Schnei der
t hreat ened t he occupants, used a hostile voice, touched them or
di spl ayed his gun. The defendants quickly agreed to allow
Deputy Schnei der to search the van after he asked. There was no
evi dence to di spute Deputy Schneider’s testinony that Hernandez-
Her nandez asked Hernandez-Bustos in Spanish if Deputy Schnei der
could l ook in the van. Hernandez-Bustos answered yes after the
transl ation and then made no objection during the search. The
totality of the circunstances indicates that Hernandez-Bustos
voluntarily consented to a search of the van

13. Based upon the foregoing determ nations, the court nust
deny defendant’s notion to suppress.
MOTI ON TO DI SM SS BASED ON RACI AL PROFI LI NG

The def endant contends that he was stopped based on raci al
profiling because he is Hispanic. The defendant argues that he
is entitled to discovery on this issue and a further hearing.
He asserts that he has denmpnstrated some evidence of selective
enforcenent of the traffic laws through the subm ssion of a
variety of materials. At the hearing on the notion to suppress,
defendant did not present any live testinony. Rat her, the
def endant chose to submt a nunmber of documents, nost of which

had al ready been submtted to other courts in support of raci al

11



profiling argunents. I ncluded in these docunents are (1) the
2003 Lamberth study, a study conm ssioned by the Kansas
| egislature to survey traffic stops during four nonths in 2002
by seven | aw enforcenent agencies in Kansas; (2) a study of the
files of the Federal Public Defender (FPD) for the District of
Kansas for the period from January 2001 to April 22, 2003
showi ng individuals stopped for traffic offenses on Kansas
interstate highways who were |ater charged with drug offenses;
(3) statistical tables showing the traffic stops of various
officers with the Russell County Sheriff’s Departnment, including
Deputy Schneider, during the years from 2000 to 2004; (4) a
conpari son of Kansas Hi ghway Patrol traffic stops to the stops
of Deputy Schnei der; and (5) a transcript of the notions hearing

held on July 31, 2003 in United States v. Mesa-Roche, No. 02-

40151-01-JAR and United States v. Lindsey, No. 03-40011-01-JAR

The thrust of the defendant’s argunent is that Deputy
Schnei der has a practice of targeting Hispanic drivers for
traffic stops. The defendant points primarily to the evidence
conpiled by Russell County showi ng that Deputy Schneider has
issued warnings and citations to Hispanic drivers in
“extraordinarily high percentages.” The defendant notes that
Deputy Schnei der stopped Hispanic drivers in the follow ng

per cent ages: 2002—-349% 2003—-23% and 2004—17% The

12



def endant further points out that, of the vehicles that Deputy
Schnei der searched, Hispanic drivers were involved as follows:
2002—-44% 2003— 35% and 2004—-31% Agai nst these nunbers, the
def endant notes the Lanmberth study indicated that only 1.8% of
the travelers on |-70 are Hispanic. The defendant al so notes
t he percentage of Hispanics whomthe other officers in Russel
County gave citations or warnings is much smaller than the
percent ages of Deputy Schneider. The defendant believes these
statistics show that Deputy Schneider targeted vehicles driven
by Hi spanics for stopping and for searching.

As noted previously, nost of the information submtted by
t he defendant has been presented to and considered in exacting
detail by other judges in this district: (1) Judge Robinson in

United States v. Mesa-Roche, 288 F.Supp.2d 1172 (D. Kan. 2003)

and United States v. Duque-Nava, 315 F.Supp.2d 1144 (D. Kan.

2004) and (2) Judge Crow in United States v. Alcaraz-Arellano,

302 F.Supp.2d 1217 (D.Kan. 2004). In those cases, Judge
Robi nson and Judge Crow deni ed t he def endants’ notions and found
t he evidence insufficient to justify any additional discovery on
the issue of racial profiling.

At the hearing on the instant notion, Deputy Schneider
provi ded sone testinony that had not previously been considered

by Judge Robinson or Judge Crow. He noted the number of

13



Hi spani cs traveling through Russell County on |I-70 was perhaps
greater than other highways in Kansas because several highways
fromcommunities with | arge Hi spanic popul ations intersect [-70
at various points in the vicinity of Russell County. He al so
not ed t hat Hi ghway 54, which intersects one of the highways that
intersects 1-70, is a “major corridor for a |lot of Hispanics and
aliens—illegal aliens to enter the United States” because it is
the shortest route from Tucson, Arizona to Kansas City. Deputy
Schnei der al so expl ai ned the net hodol ogy behind the conpil ation
of the statistics for all of the deputies in the Russell County
Sheriff’s Departnent. He noted the figures in those tables
i nvol ved only stops where he gave the driver a witten warning
or citation. He also noted the decision to classify the race of
a particular driver was a subjective one by each deputy and was
not an exact science. Finally, he noted that other deputies in
Russel|l County did not engage in the same duties that he did.
He noted they did not patrol 1-70 as nuch as he did or make
nearly as many traffic stops. Deputy Schnei der indicated he
never stopped any driver based upon his race or ethnicity. He
testified that only in “very, very few instances does he know
the race or ethnicity of the person he is stopping before he
makes the decision to stop. He also indicated that in his

formal training in drug interdiction, he was not taught that

14



race is an indicator of drug trafficking, and that when
instructing others, he does not teach that race is such an
i ndi cat or.

In considering the defendant’s notion, the court nust apply
the follow ng standards:

A defendant claimng unequal enforcenent of a
facially neutral statute nust show both that the
enf orcenent had a discrimnatory effect, and that the
enf orcenment was notivated by a discrimnatory intent.
In order for a defendant to obtain discovery on these
i ssues, the defendant need not establish a prima facie
case of selective enforcenent. Nevert hel ess, given
t he heavy burden that discovery can inpose on the
governnment, the show ng necessary to obtain discovery
for a selective prosecution defense nust “itself be a
significant barrier tothe litigation of insubstanti al
claims.” A defendant who clainms he was targeted for
enforcement of traffic |aws because of race or
ethnicity is entitled to discovery on that claimonly
if he presents “some evidence tending to show the
exi stence of the essential elenments of the [selective
enf or cenent | def ense, di scrimnatory effect and

di scrimnatory intent.” A defendant cannot obtain
di scovery based on a bald, unsupported allegation of
sel ective enforcenent. Granting discovery subjects

the governnental agency to considerable expense of
time and noney in gathering records, and obviously

diverts its energy from its mssion of | aw
enf or cenent . Thus, the defendant nust make sone
showi ng of discrimnatory effect and discrimnatory
i ntent.

Duque- Nava, 315 F. Supp.2d at 1152-53 (footnotes omtted).

To establish discrimnatory effect, a claimnt nust show
that the law was enforced against him but not simlarly

situated individuals of other races. United States V.

Armstrong, 517 U. S. 456, 465 (1996); Duque-Nava, 315 F. Supp. 2d

15



at 1153. Discrimnatory effect can be shown by either show ng
a simlarly situated individual or through the use of

statistical evi dence. Marshall v. Colunbia Lea Reqional

Hospi tal, 345 F.3d 1157, 1168-69 (10" Cir. 2003). Statistics
and circunmstantial evidence also nay be utilized to create an
i nference of discrimnatory purpose, but rarely will statistics
al one be sufficient to establish discrimnatory intent. Duque-
Nava, 315 F. Supp.2d at 1161-62. Discrimnatory purpose inplies
nore than i ntent as awareness of consequences, and inplies that
t he deci si on maker selected or reaffirnmed a particul ar course of
action at least in part “because of” rather than “in spite of”
its adverse effects on an identifiable group. 1d. at 1160-61
(citations omtted).

The court is not persuaded that the defendant has nade a
sufficient showing of discrimnatory effect. The court is
convinced that the evidence offered by the defendant has so many
probl ens that it cannot be relied wupon to establish
di scrimnatory inmpact. Judge Crow determ ned that the Lanberth
study was so flawed that it could not be relied upon to
establish discrimnatory effect in a case involving a stop by

Deputy Schnei der. Al caraz-Arrellano, 302 F.Supp.2d at 1228-

1232. He determned that the study was irrelevant and

unreliabl e because (1) it states nothing about Russell County or

16



Deputy Schneider; (2) the benchmark data is not sufficiently
reliable; (3) the stop data | acks trustworthiness; (4) it fails
torule out alternate explanations; and (5) it does not identify
simlarly situated individuals. 1d. He al so found that the
ot her statistical evidence, including the reports showi ng stops
by Russell County deputies, including Deputy Schnei der, and the
report of the Federal Public Defender’s officer were also faulty
for several reasons. |d. at 1232-33. Judge Robi nson exam ned
much of the sane evidence. It appears that she exani ned
virtually the identical evidence that is presently before this
court and determ ned that, although the evidence had flaws, it

did sufficiently denonstrate discrimnatory effect. Mesa-Roche,

288 F. Supp.2d at 1189-90; Duque-Nava, 315 F.Supp.2d at 1159.

This court is inclined to followthe analysis of the evidence by
Judge Crow. As pointed out by the governnent, this evidence
suffers froma variety of problenms. At first glance, it appears
to show discrimnatory effect or disparate treatnent. However
upon closer inspection, the various defects in this evidence
overcone its use as reliable evidence in support of a finding of
di scrim natory effect.

Even if the court were persuaded that the evidence showed
di scrimnatory effect, we cannot find that the defendant has

made an adequate showing of discrimnatory intent. The court
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has found that Deputy Schneider did not know the race or
ethnicity of the occupants of the van prior to the stop. The
significance of this finding is noted by Judge Crow in Alcaraz-
Arrell ano: “Wthout proof of the officer’s know edge of a
driver’s race, an intent to discrimnate against a driver
because of his race can rarely, if ever, be shown.” 302
F. Supp. 2d at 1234. Moreover, there is no evidence that Deputy
Schnei der exhibited any discrimnatory behavior towards the
occupants of the van on this occasion or towards any other
persons he has previously stopped. Under these circunstances,
the court fails to find sufficient non-statistical evidence to
denonstrate discrimnatory intent. Accordingly, the court finds
t hat t he def endant has not denonstrated a prinma facie show ng of
sel ective enforcenment and is not entitled to any additional
di scovery. The defendant’s notion to disniss based upon raci al
profiling nust be deni ed.

| T I S THEREFORE ORDERED t hat def endant’s notion to suppress
evi dence and statenents (Doc. # 34) be hereby deni ed.

I T IS FURTHER ORDERED t hat defendant’s notion to dismss
conpl ai nt/ case based on racial profiling (Doc. # 33) be hereby
deni ed.

T 1S SO ORDERED

Dated this 12th day of July, 2005 at Topeka, Kansas.
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s/ Richard D. Rogers
United States District Judge
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