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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATES OF AMERICA, )
)

Plaintiff, )
) Case No. 04-40149-JAR

vs. ) Case No. 07-4057-JAR
)     

MICHAEL A. CAVE, )
)

Defendant/Petitioner. )
__________________________________________)

MEMORANDUM AND ORDER DENYING PETITIONER’S 
28 U.S.C. § 2255 MOTION

The Court now considers petitioner Michael Cave’s Motion Under 28 U.S.C. § 2255 to

Vacate, Set Aside, or Correct Sentence (Doc. 54).  Petitioner’s motion raises multiple claims of

ineffective assistance of counsel and one claim for violation of the Sixth Amendment.  The Court

has determined that an evidentiary hearing is not required.  For the reasons stated below,

petitioner’s motion is denied.

I. Background

Travis Lambert, a friend of petitioner, was arrested for possession of 856.4 net grams of

methamphetamine.  Lambert was stopped in Lyon County, Kansas in a vehicle registered to

Angus Construction Company (“ACC”).  Petitioner is the owner of the company.  After

interviews with the Drug Enforcement Agency (“DEA”), Lambert admitted that he purchased the

drugs in Phoenix, Arizona and was traveling to Des Moines, Iowa to sell them.  Lambert also

stated that he was employed by ACC, that petitioner gave him $15,000 to purchase the drugs,

and that petitioner expected to make $50,000 upon sale.  The DEA corroborated Lambert’s



1Defendant refers to the right to vote, right to bear arms, right to be on jury, and the right to obtain certain
professional licenses as “lifetime penalties.”
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statements through recorded phone conversations between Lambert and petitioner. 

Subsequently, the DEA interviewed petitioner and he denied having any knowledge that

Lambert was using his company vehicle to purchase and deliver drugs.  Petitioner also denied

having any conversations with Lambert during the days the phone calls were recorded.    

Petitioner was eventually indicted on charges of possession with the intent to distribute

850 grams of a mixture containing methamphetamine, in violation of 18 U.S.C. § 841(a)(1),

(b)(1)(A) and 18 U.S.C. § 2.  He pled guilty to violation of 18 U.S.C. § 4, misprision of a felony,

and was sentenced to twenty-one months in prison followed by twelve months of supervised

release.  The maximum penalty under the statute for which petitioner was convicted is not more

than three years imprisonment, a $250,000 fine, and a year of supervised release.  In his plea

agreement, petitioner waived his right to appeal or collaterally attack any matter connected with

his prosecution, conviction, or sentence.  Petitioner also waived the right to challenge or modify

his sentence through a § 2255 motion, except to the extent the court departed from the guideline

range.

Throughout the proceedings, petitioner was represented by counsel.  Petitioner claims he

received ineffective assistance of counsel because counsel failed to alert him to the “lifetime

penalties”1 imposed on him at sentencing.  More specifically, petitioner claims that counsel

failed to explain to him that he would lose certain civil rights, such as the right to vote, bear

arms, sit on a jury, or obtain certain professional licenses. 

II. Applicable Law 
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Because petitioner appears pro se, the Court must remain mindful of additional

considerations.  A  pro se litigant’s pleadings are to be construed liberally and held to a less

stringent standard than pleadings drafted by lawyers.2  Thus, if a pro se petitioner’s complaint

can reasonably be read “to state a valid claim on which [he] could prevail, [the court] should do

so despite [his] failure to cite proper legal authority, his confusion of various legal theories, his

poor syntax and sentence construction, or his unfamiliarity with pleading requirements.”3 

However, it is not “the proper function of the district court to assume the role of advocate for the

pro se litigant.”4  For that reason, the court should not “construct arguments or theories for

[petitioner] in the absence of any discussion of those issues,”5 nor should it “supply additional

factual allegations to round out a [his] complaint or construct a legal theory on [his] behalf.”6  

Ineffective Assistance of Counsel

In order to succeed on a claim of ineffective assistance of counsel, petitioner must meet

the two-prong test set forth in Strickland v. Washington.7  Under that test, petitioner must first

show that his counsel’s performance was deficient because it “fell below an objective standard of

reasonableness.”8  Second, he must show that counsel’s deficient performance actually
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prejudiced his defense.9  “In the context of a guilty plea, the prejudice prong requires a defendant

to show that ‘but for counsel’s errors, he would not have pleaded guilty and would have insisted

on going to trial.’”10  In considering petitioner’s claims, the Court must be mindful to “address

not what is prudent or [even] appropriate, but only what is constitutionally compelled.”11 “There

is a strong presumption that counsel’s performance falls within the ‘wide range of professional

assistance,’ [and] the defendant bears the burden of proving that counsel’s representation was

unreasonable under prevailing professional norms and that the challenged actions was not sound

strategy.”12  Counsel’s performance must be considered from counsel’s perspective at the time of

the alleged error and in light of all the circumstances.13  Finally, petitioner’s statements on the

record, “as well as any findings made by the judge accepting the plea, constitute a formidable

barrier in any subsequent collateral proceedings.”14

III. Petitioner’s Claims

Petitioner contends that his counsel throughout the proceedings performed ineffectively

because counsel failed to: (1) warn him that he would suffer civil penalties as a result of his

felony conviction; and (2) argue and preserve for appeal the issue of whether the loss of civil
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rights violate his Sixth Amendment right to jury trial.15

Warn of Civil Right Privileges

Although the two prongs are generally stated as sequential steps in the ineffective

assistance analysis, “courts ‘do not . . . need to address the performance prong if petitioner does

not affirmatively prove prejudice.’”16  In analyzing the prejudice prong, the petitioner must show

that, “‘but for counsel’s errors, he would not have pleaded guilty and would have insisted on

going to trial.’”17  In this analysis, petitioner’s allegations and conclusory remarks that he would

have insisted on trial is insufficient to obtain relief.18  The Court must look to the factual

circumstances surrounding the guilty plea and whether the outcome of the case would have been

different if counsel had not committed any errors.19 

The Court finds that petitioner was not prejudiced if, in fact, his counsel failed to warn

him of the loss of certain civil rights.  First the Court notes that during the change of plea

colloquy, the Court informed petitioner that “[t]here are civil rights consequences of being found

guilty of [a felony] . . . . [Y]ou lose the right to vote, you lose the right to serve on a jury. . ., and

you lose the right to possess or purchase any kind of firearm.  Do you understand that.” 

Petitioner responded “yes, your honor.”  In fact, during his plea hearing, petitioner affirmed that

his attorney reviewed these civil penalties with him before he entered his plea of guilty. 
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Petitioner, now, can hardly argue that his counsel failed to alert him to these civil rights that he

has lost as a result of his felony conviction. 

Moreover, the evidence accumulated against the petitioner spoke volumes.  The

government had substantial evidence, including recorded phone conversations of petitioner

speaking with Lambert.  In those conversations, petitioner spoke of the transaction that Lambert

intended to complete while in Kansas City and Iowa.  On a number of occasions, petitioner

would ask Lambert if he had the money and on others stated that he liked the fact that Lambert

did not use the drugs that were for sale.  In that conversation, Lambert stated “never get high on

your own supply,” to which petitioner responded, “you never do, and that’s what I thought you

were doing.”  In addition to the phone conversations, the government had the cooperation and

testimony of Lambert and the vehicle registered to petitioner’s construction company.  The Court

finds that petitioner would not have likely insisted on trial as the evidence against him was

overwhelming, and thus, has suffered no prejudice.  

Right to a Jury Trial—Sixth Amendment Violation

Petitioner’s next argument is quite convoluted.  The gist, however, seems to be that the

loss of his civil rights violates his Sixth Amendment right to a jury trial.  Petitioner contends that

because 18 U.S.C. § 4 carries a maximum sentence of not more than three years, and because he

has lost the right to vote, bear arms, sit on a jury, or obtain certain professional licenses for a

period longer than the three year maximum, his right to a jury trial was violated.  For this claim,

petitioner relies on Apprendi v. New Jersey20 and Blakely v. Washington,21 necessitating a review

of those cases to dissect petitioner’s claims.
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Charles Apprendi was indicted on charges stemming from the firing of bullets into the

home of an African-American family in New Jersey.22  During interrogations, Apprendi stated

that he fired into the home because the family was African-American and he did not want them

living in the neighborhood, a statement he later retracted.23  Apprendi entered a plea agreement

in which he plead guilty to two counts of second-degree possession of a firearm and one count of

third-degree possession of an antipersonnel bomb.24  The second-degree offenses subjected

Apprendi to a penalty of five to ten years and the third-degree offenses, a penalty of three to five

years.25  According to Apprendi’s plea agreement, the trial judge could enhance his sentence if

the judge determined by a preponderance of the evidence that Apprendi committed the crime

with a biased purpose.26  The judge held an evidentiary hearing on the issue and found by a

preponderance of the evidence that Apprendi acted to intimidate his victims and therefore, the

hate crime enhancement applied.27  The case was subsequently appealed to the New Jersey

Supreme Court, where Apprendi argued, inter alia, that the Due Process Clause of the United

States Constitution required that findings of bias on which an enhancement is made for

sentencing purposes must be found by a jury.28  The New Jersey Supreme Court affirmed the

trial court’s decision.29 
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The United States Supreme Court granted certiorari to analyze the issue it found relevant:

“whether Apprendi had a constitutional right to have a jury find such bias on the basis of proof

beyond a reasonable doubt.”30  After a surgical review of the right to a jury trial as it stems from

history and the Constitution, Justice Stevens held that “any fact that increases the penalty for a

crime beyond the proscribed statutory maximum must be submitted to a jury, and proved beyond

a reasonable doubt.”31  In Justice Stevens’ position, having a judge find facts by a preponderance

of the evidence in order to enhance a penalty nullifies the right that is guaranteed to every

defendant that a jury of his peers find the relevant facts to base the punishment.32  The case was

accordingly reversed.33  

In Blakely, the Supreme Court considered the same issue in the context of the United

States Sentencing Guidelines.  Howard Blakely was convicted for kidnaping his wife, a crime

carrying a maximum sentence of 53 months in prison.34  At sentencing, the judge listened to the

victim’s version of the facts and found that the Blakely had acted with “deliberate cruelty,” a

statutory ground for enhancement of punishment.35  In that hearing, the judge made 32 findings

of facts.36  On appeal to the Supreme Court, Blakely presented the same issue resolved in

Apprendi; whether the judge’s fact-finding violated his Sixth Amendment right to a jury trial.37 
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Quite easily, the Court dismissed any confusion Apprendi may have caused.  With a rehash of

the Apprendi Court’s reasoning, the Blakely Court held as Apprendi did that “other than a fact of

prior conviction, any fact that increases the penalty for a crime beyond the prescribed statutory

maximum must be submitted to a jury, and proved beyond a reasonable doubt.”38  

Petitioner’s argument falls far short from those presented by defendants in Apprendi and

Blakely.  First, petitioner fails to realize that the “lifetime penalties” he suffered did not result

from fact findings made by this Court during sentencing; rather, they are a result of state and

statutory laws.39  Most states provide that felons lose the right to vote and serve on a jury upon

conviction.  More importantly, the Supreme Court had said that disenfranchisement of felons is

not unconstitutional,40 and most states have so followed.41  Second, when a defendant is

convicted of a felony, he or she loses certain civil rights, which generally can be restored.42 

Finally, petitioner provides the Court with no legal authority whatsoever for the proposition that

his civil rights have been taken away for life.  Petitioner seems to argue that each state that he

may ever move to after completing his sentence will not let him vote, sit on a jury, own a

firearm,43 or own certain professional licenses.  That notion is simply incorrect.  Without any
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ground for his argument, the Court is constrained to deny petitioner’s claim.

IT IS THEREFORE ORDERED BY THE COURT THAT Defendant’s Motion

Under 28 U.S.C. § 2255 to Vacate, Set Aside, or Correct Sentence (Doc. 54) is DENIED.

IT IS SO ORDERED.

Dated this 27th            day of November 2007. 

  S/ Julie A. Robinson                                  

Julie A. Robinson
United States District Judge


