N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
UNI TED STATES OF AMERI CA,

Plaintiff,
VS. Case No. 04-40148-01- RDR

ANGEL MERCADO- VARGAS,

Def endant .

VEMORANDUM AND ORDER

This case is now before the court upon defendant’s notion
to suppress. The court heard evidence upon the notion on
January 21, 2005. After due consideration, the court shal
order that the notion be denied for the reasons that follow

This case arises froma traffic stop on 1-70 during the
ni ghtti me hours on October 31, 2004. The stop was conducted by
Kansas Hi ghway Patrol Trooper Jason Edie. Trooper Edi e has been
a Hi ghway Patrol Trooper since January 2002. He has conducted
hundreds of traffic stops.

Trooper Edie testified that he was on routine patrol when
he crested a hill on [-70 and noticed defendant’s vehicle
foll owing another vehicle too closely. He estimated that
defendant’s car was within two car | engths of the vehicl e ahead
of it and that both vehicles were traveling 70 mles per hour.
He also testified that the distance between the cars would be

traveled in less than two seconds and that this violated his



concept of what was reasonable and prudent. Trooper Edie
further testified that he recalled the safety guideline which
directed that there be a car-length’s distance between vehicl es
for every 10 mles per hour the vehicles are traveling. This
nmeasure of safety or prudent driving was also violated by the
facts he observed when he first spotted defendant’s vehicle.

Trooper Edi e pull ed over defendant’s car and approached t he
vehi cl e. He told defendant, who was the driver and only
occupant, that he was stopped for following too closely.
Def endant told Trooper Edie that the SUV in front of himhad cut
hi m of f. Trooper Edi e does not know whether or not this was
true.

Trooper Edi e checked defendant’s license and registration
and gave hima warning. He told defendant that defendant was
free to go and asked if defendant had any questions. Defendant
asked a question about the distance to Kansas City. Tr ooper
Edi e told defendant that Kansas City was about two hours away.
He repeated that defendant was free to go and stepped back from
defendant’s car. Then, he reinitiated contact with defendant to
ask if he could ask defendant nore questions. At first,
def endant did not seemto understand the question. He replied,
“No,” but it appeared to Trooper Edie that defendant was

conveying that defendant had no questions for the trooper.



Trooper Edie twice repeated the request to ask defendant sone
guesti ons. Def endant answered affirmatively. Trooper Edie
asked if defendant was hauling drugs such as nmarijuana,
met hanphet am ne or cocai ne. Def endant answered negatively.
Then, Trooper Edie asked if he could search the car. Defendant
gave his perm ssion. Whil e searching the car, Trooper Edie
found illegal drugs hidden behind the airbag conmpartment on the
passenger side of the car.

There were dry road conditions and it wasn’t wi ndy. Trooper
Edi e estimated that he was 100 yards behi nd def endant’ s car when
he crested the hill and first sawthe alleged traffic violation.
As tinme passed and before he switched on the enmergency lights to
make the traffic stop, Trooper Edie observed the distance
i ncrease between defendant’s car and the SUV in front.

A videotape of the traffic stop has been consi dered by the
court. The tape includes a brief view of defendant’s car at the
time of the alleged traffic violation.

The sol e issue rai sed by defendant’s notion to suppress is
whet her there were sufficient grounds to nake the traffic stop.
Def endant asserts that the search of the vehicle was the product
of an illegal and unconstitutional stop and seizure because
there was no objectively reasonable suspicion of a traffic |aw

vi ol ati on.



The Kansas statute which applies to following too closely

st at es:
The driver of a nmotor vehicle shall not foll ow anot her
vehicle nore closely than is reasonable and prudent,
havi ng due regard for the speed of such vehicles and
the traffic upon and the condition of the highway.
K.S. A 8-1523(a).

As the Tenth Circuit has made clear in U.S. v. Vercher, 358

F.3d 1257, 1261 (10" Cir. 2004), the issue in this kind of
notion to suppress i s not whether defendant was actually guilty
of following too closely, but whether there was an objectively
reasonabl e suspicion that defendant was follow ng nore closely
t han was reasonabl e and prudent under K S. A 8-1523(a).

Reasonabl e suspicion requires that an officer provide
sone m ni mal | evel of objective justification.
However, an officer with reasonabl e suspi ci on need not
rule out the possibility of innocent conduct as | ong
as the totality of the circunmstances suffices to form
a particularized need and objective basis for a
traffic stop. Mor eover, reasonabl e suspicion may be
supported by an objectively reasonable good faith
belief even if prem sed on factual error. Fi nal |y,
reasonabl e suspicion may rely on information |ess
reliable than that required to show probabl e cause and
it need not be correct.

Id. (interior citations and quotations omtted).

In Vercher, the defendant argued that he wasn’t guilty of
following too closely because he was following a car that
decel erated while going uphill and was being followed by a

tractor trailer which was approaching him from behind. These



traffic conditions nade it reasonable, the defendant all eged,
for himto drive as he did. The district court agreed with
def endant that the officer who nade the stop did not consider
the traffic conditions and granted a notion to suppress. The
Tenth Circuit, however, reversed on the grounds that the
officer’s observations, even if not conpletely accurate,
provi ded an objectively reasonabl e basis to believe there was a
violation of the traffic statute. The Tenth Circuit concl uded:

On a rural interstate in Kansas, an officer’s

observation of the high speed and dangerously close

traveling distance provides sufficient objective
justification to suspect that the di stance between the
vehicles is not “reasonable and prudent.” Although

[the driver’s] added explanation of the particular

traffic conditions may establish that a traffic

violation had not in fact occurred under Kansas state

| aw, that does not trunp the rel evant standard before

us; [the officer’s] observations need only articul ate

a basis for a suspicion that a traffic violation m ght

have been occurring.

358 F.3d at 1262.

In the case at bar, we believe Trooper Edie s observation
of defendant’s car traveling on I-70 at 70 m |l es per hour within
two car lengths of the SUV in front provides a reasonable
suspicion that defendant was violating K. S. A 8-1523(a).

In the brief in support of defendant’s notion to suppress,
def endant asserts that the holding in Vercher is distinguishable
fromthe facts in this case for two reasons: first, because the

al l eged episode of followng too closely was a single isol ated

5



i ncident; and second, because the presence of the trooper’s car
caused the SUV ahead of defendant’s car to sl ow unexpectedly.

Regardi ng the second point, there is no evidence that the
presence of the trooper’s <car caused the SUV to slow
unexpectedly or cut in front of defendant’s car. Defendant only
told Trooper Edie that the SUV cut in front of his car. There
is no evidence as to what caused the SUV to naeke that all eged
maneuver, if in fact it did. Therefore, the explanation offered
by defendant in his brief does not dim nish the accuracy of the
observations providing reasonable suspicion for making the
traffic stop. |Indeed, it supports the claimthat defendant was
follow ng close behind the SUV.

We also reject the argunent that there was no reasonabl e
suspicion of a traffic violation because this was a single
i solated incident of following too closely. Defendant cites the

case of U S. v. Gregory, 79 F.3d 973 (10t" Cir. 1996) where the

court, followi ng the holding of Uah state courts, decided that
a single instance of weaving on a w nding nmountain road on a
wi ndy day did not violate the Utah statute requiring that a
vehicle be operated “as nearly as practical entirely within a
single lane.” We do not believe the G egory holding can be
applied to this case. W are dealing with a different statute,

different driving conditions, and no supporting interpretation



froma Kansas court. Moreover, as defendant admits, the Tenth
Circuit has stated in an unpublished opinion that G egory did
not establish a “bright line” rule even as to what constitutes

a violation for weaving. US. v. Dunn, 133 F.3d 933, 1998 W

8227 (10" Cir. 1998). Therefore, we do not think the hol ding
has application to the traffic violation alleged here.
Furthernmore, the Verchers panel discussed and distinguished its
hol ding fromthe opinion in Gregory and added:

“Requiring an officer to deliberate for a |onger
period of time before effectuating a traffic stop
circunvents our reasonable suspicion analysis, which
is purposely designed to ‘avoid unrealistic second-
guessing of police officers’ decisions, and to accord
appropriate deference to the ability of a trained | aw
enf orcenent officer to distinguish between innocent
and suspicious actions.’”

358 F.3d at 1262, quoting U.S. v. Alvarez, 68 F.3d 1242, 1244

(10th Cir. 1995).

In concl usion, upon review of the videotape and
consideration of the testinmony in this matter, the court finds
that the government has established that there was reasonable
suspicion that defendant had commtted the violation of
followwng too closely as prohibited by K S A 8-1523(a).
Therefore, there was no Fourth Amendnment violation or ill egal
stop and seizure. The notion to suppress nust be deni ed.

I T 1S SO ORDERED



Dated this 3¢ day of February, 2005 at Topeka, Kansas.

s/ Richard D. Rogers
United States District Judge



