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MEMORANDUM AND ORDER

Hopefully this Menorandum and Order will serve as the final
chapter to the sentencing phase of this prolonged and disturbing
case.

Def endants stand justly convicted of conspiracy, forced | abor,
I nvoluntary servitude, health care fraud, mail fraud and other
felonies, all arising out of their decades-|ong operation of hones
for persons needing care, nostly due to various forms of mental
illness. The court sentenced Arlan and Linda Kaufman to prison
terms of 30 and 7 years, respectively. The case is now on appeal.

The court has before it the foll ow ng:

1. Governnment’s brief regarding restitution and
forfeiture (Doc. 349):

2. Arl an Kauf man’s response to the notion hearing
on restitution (Doc. 388);

3. Li nda Kaufman’s response to the governnent’s
brief regarding restitution and forfeiture
(Doc. 403); and

5. Governnent’s reply (Doc. 411).

In addition, the court has considered defendants’ presentence




reports, section 5E1.1 of the advisory guidelines, the transcript
of the February 7, 2006 restitution hearing and exhibits received,
and its nmenory and notes regarding the evidence received at the
trial (The trial transcript, which is estimted to exceed 5, 000
pages, has not yet been prepared).

| nt roducti on and Applicable Law

The parties agree that restitution is to be determ ned by the
provi sions of the Mandatory Victinms Restitution Act (MRA), 18
U S.C. 8 3663A. Before turning to the i ssues regarding restitution
to the individual victinms, two matters need to be nentioned.
First, this order will be filed nore than 90 days after sentencing.
By letter dated March 29, 2006, the court infornmed the clerk of the
Tenth Circuit that there would be a delay (Doc. 401). V5.
Shoemaker responded that this court’s interpretation of the
statutes and applicable Tenth Circuit case |law set forth in his
letter was correct. In addition, counsel who represented
defendants at trial consented to the additional tinme. Therefore,
the court finds that it has jurisdictionto rule onthe restitution
I ssues.

Second, the court recogni zes that the defendants’ sentences of
i ncarceration, particularly Arlan Kaufman's, wll rmake full
restitution of the victinms’ |osses unlikely. Through his counsel,
Arlan Kaufman’s counsel represents that defendants’ funds and
assets have been exhausted, or nearly so, which the court does not
doubt since it authorized defendants to appeal in forma pauperis.

Def endants’ real property is subject to forfeiture in an on-going




separate proceeding.! Arlan Kaufman argues that no restitution
shoul d be ordered but that if it is “Restitution in any significant
anount froma man whomthe Court has advised is going to spend the
rest of his life in prison and whose property and assets have been
seized and are subject to forfeiture is, in effect, a futile
exerci se. If the Court were to order a certain percentage to be
paid fromDr. Kaufnman's conm ssary account on a regul ar basis, such
woul d hardly allow a significant amunt of restitution in any
sense. But such would further penalize Dr. Kaufnman fromreceiving
even the smal | pleasures afforded one incarcerated for the rest of
his life.” (Doc. 388 at 1).

The court rejects this argunment for several reasons. First,

the court is utterly unconcerned about any “small pl easures” which

The AUSA handling the forfeiture proceeding has provided the
following i nformati on concerning the property to be forfeited:

199 W 8th, Newton - Appr ai sed val ue: $45, 000
- Anticipated recovery: $39, 233.64
321 W 7th, Newton - Appr ai sed val ue: $32, 000

- Anticipated recovery: $26,803

413 W Broadway, Newton - Appr ai sed val ue: $75, 000
- Anticipated recovery: $54, 000 to $69, 000
dependi ng on the amount of

l'ien

7130 Shumnay, Potwi n - Appr ai sed val ue: $147, 000
- Anticipated recovery: $133, 000

The jury found that each of these properties was used by
def endants to commt the offenses of forced | abor and involuntary
servitude (Doc. 311-4).

It cannot be determned when a final order concerning
forfeiture will be nmade. The governnent has indicated that it wll
make any forfeiture proceeds available for paynment of restitution
(Doc. 349 at 1). See also United States v. O Connor, 321 F. Supp.
2d 722, 729-30 (E.D. Va. 2004).
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Arlan Kaufrman may be denied during his incarceration. V\hat
happens, or does not happen, to Arlan and Linda Kaufman during
their periods of incarceration is the business of the Bureau of
Prisons, not this court. Nevertheless, a sad irony is that
defendants’ conditions of confinenment will be better than the
condi tions endured by many of the Kaufman House residents.

An additional reason to reject the argunent is that the court
is precluded as a matter of law from considering defendants’
econom c circunmstances in ordering restitution of victims’ |osses.
18 U.S.C. 8 3664(f)(1)(A). The reason for this prohibition is
explained in United States v. Catoggio, 326 F.3d 323, 329 (2nd
Cir.), cert. denied, 540 U. S. 939 (2003):

However, the MRA makes clear that the defendant's
ability to pay should not be considered in determning
t he amount of restitution. Con?ress evidently wanted to
ensure that victims be fully conpensated for a
defendant's past crines if that defendant “unexpectedly
inherit[s] nmoney, wn[s] the lottery, or otherw se
strike[s] it rich.” [United v. ]Ginmes, 173 F. 3d at 639;
see also United States v. Vandeberg, 201 F.3d 805, 812
n.3 (6th Cir. 2000).

Def endants’ economi ¢ circumstances are relevant only in setting a

paynment schedule United States v. Wlson, 416 F. 3d 1164, 1170 (10th

Cir. 2005).

Finally, the Tenth Circuit has made it clear that restitution

I's not punishment, United States v. Garcia-Castillo, 127 Fed. Appx.

385 (10th Cir. 2005). Therefore, as a matter of |aw, neither
defendant will be “further penalized” by having to make restitution
to the victins.

Def endant s’ presentence reports specifically list six

i ndi vidual victins as eligible for restitution plus Medicare Part
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B and Mennonite Miutual Aid (MVA), an insurance conpany which
provi ded suppl emental insurance coverage for Peter L, one of the
victims. In its brief regarding restitution, the governnent has
addressed each victim (Doc. 349). Li nda Kaufman's counsel has
addressed restitution issues as to all six victinms plus Mdicare
and MMA (Doc. 403). Arlan Kaufman’s counsel’s response (Doc. 388
at 1-7) has not addressed in any detail the individual restitution
claims of the victinms. Arl an Kaufman’s unauthorized pro se
response (Doc. 388 at 9-72, plus exhibits) ostensibly responds to
the restitution clains of the individual victinms. In reality,
however, it is disorganized, poorly witten and interspersed with
di atri be regardi ng governnment counsel and governnment w tnesses so
as to be virtually worthless. As with his |lengthy testinony at
trial and his three-plus hour statenment at sentencing, Arlan
Kauf man’ s statenments regarding restitution continue to reflect his
arrogant refusal to acknow edge not only his wongdoi ng, but also
that no rational, responsible person anywhere in the civilized
worl d would view his conduct as acceptable, much |less that of a
pr of essi onal whom soci ety reasonably expected to help, not harm
persons who were dependent upon him

The Victins?

2Based on the evidence presented at trial, virtually every
person who ever resided at Kauf man House would qualify as a victim
The victins considered in this order are only those who have nmade
a claimfor restitution.

The term "victinm nmeans a person directly and proximately
harmed as a result of the comm ssion of an offense for which
restitution my be ordered including, in the case of an offense
that involves as an elenent a schene, conspiracy, or pattern of
crimnal activity, any person directly harnmed by the defendant's
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Barbara T

Barbara T resided at Kaufmn House for thirteen years, from
1981 t hrough 1994. Defendants were convicted of subjecting Barbara
T to forced labor in violation of 18 U.S.C. § 1589 (count 3),
hol ding Barbara T in involuntary servitude in violation of 18
US.C 8§ 1584 (count 5), health care fraud in violation of 18
US. C 8§ 1347 (counts 11 and 18) and conspiracy (count 1). The
jury unani mously found beyond a reasonable doubt in response to
speci al questions that Barbara T was a “vul nerable victini (Doc.
311-4 at 4), that both defendants physically restrained Barbara T
(Doc. 311-4 at 5) and that Barbara T was held in involuntary
servitude and subjected to forced |abor for nore than one year
(Doc. 311-4 at 6).

Arlan Kaufman was appointed Barbara T s conservator and
guardi an by the District Court of Harvey County, Kansas, Case No.
89P2276. An initial inventory of assets as of August 11, 1989,
signed by Arlan Kaufman, listed assets totalling $103,269. 95
(Exhibit R-18). When Barbara T s brother died, his estate
di stributed $165,697.10 on Decenber 12, 2002, to Arlan Kaufman as
Barbara T's conservator (Exhibit R-19). In addition, during the
period July 1994 through June 2001, Barbara T received social
security checks totalling $36,840, all of which were negotiated by

Arlan Kaufrman as Barbara T s “representative payee” (Exhibits 60

crimnal conduct in the course of the schenme, conspiracy, or
pattern. 18 U.S.C. 88 3663A(a)(2) and (c)(1)(A)(i).

See also 18 U.S.C. § 16, which defines crinme of violence. Any

person who is subjected to forced | abor and involuntary servitude
Is a victimof a crinme of violence.
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and 60e). The total of these three anounts is $305, 807. 05.

Bet ween August 2002 and May 2004, Arl an Kaufman w ote numer ous
checks on Barbara T s conservator account which totalled
$96, 756. 47. Sone of the checks bore notations regarding “therapy.”
The Kauf mans’ “therapy” nmethods served as the basis for several of
t he counts of conviction. Therefore, the notations have little or
no probative value insofar as the legitimcy of the paynent is
concerned. In their searches of defendants’ properties, governnent
agents were not able to find any sort of accounting with respect
to Arlan Kaufman’s expenditures of Barbara T's funds. The
presentence report notes that on May 19, 2004, Arlan Kaufman was
ordered by the District Court of Harvey County, Kansas to file
annual reports but that he failed to do so.

In the presentence reports, $202,228.14 in restitution is
sought on behalf of Barbara T. At the restitution hearing, the
governnment presented evidence to support restitution in the sum of
$245, 426. 14 broken down into four conponents: trust account
(%95, 756.47); initial inventory ($103,269.95); social security
($36,840) and care provided by Barbara T to anot her resident, Mary
O ($8,560). The evidence al so showed that $165,697.10 was paid to
Arlan Kaufman from the estate of Barbara T's brother and the
evidence is clear that Arlan Kaufman negotiated the check. It is
not clear why the government did not include this figure but the
court has elected to consider it.

Arl an Kaufman has responded to Barbara T s restitution claim
by providing conservatorship accountings filed in the District

Court of Harvey County, Kansas (Doc. 388 at 54-55 and Exhibit 42).
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The accountings cover the period from August 1989 through August
1998, (with the exception of 1992 and 1993). The accounti ngs show
di sbursenents for nedications, food, utilities, clothes, rent and
other itens totalling $86,632.52. None of the accountings contain
any supporting docunentation.

Li nda Kaufman’s objections to restitution for Barbara T are
(1) that the governnment failedto denonstrate causati on between the
counts of conviction and the restitution claimand (2) no credit
has been given for the “unquestionably legitimte benefits received
by Barbara T” during the time she lived at Kauf man House such as
housi ng, food and nedicine. No dollar value is assigned to these
“benefits.”

The court rejects both of these objections. The jury found
that defendants held Barbara T in involuntary servitude and
subjected her to forced | abor while, during the sane tinme period,
Arlan Kaufman was acting as her conservator and receiving
substantial nonies on her behalf. Only a portion of those nonies
is accounted for, wthout supporting docunentation. G ven the
conduct surroundi ng the counts of conviction involving fraud, the
accuracy and veracity of Arlan Kaufman’s accountings are
questionabl e, at best. So too is the nature and value of the
“unquestionably legitimte benefits” received by Barbara T.

The court finds that restitution of $250,000 will be awarded
to Barbara T.

Peter L
Peter L resided at Kaufman House from 1983 to 1997.

Def endants were convicted of conspiracy relating to false clains
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subm tted on behalf of Peter L (count 1).

In the presentence reports, Peter L seeks restitution of
$51,373.85 representing hospitalizations during the years 1997
t hrough 2001. The governnent has submtted an affidavit of Peter
L supporting his restitution claimto which are attached statenents
from hospitals and nursing honmes where Peter L was confined
following his departure from the Kaufman House (Exhibit R-17).
Peter L also testified at trial.

Def endants, through their counsel, do not object to the
amounts of the bills submtted in support of Peter L' s clains.
I nstead, they object on the basis that there is no evidence to show
that the hospitalizations were necessitated by or related to Peter
L’s treatnment by defendants (Transcript of restitution hearing at
12-18, Doc. 388 at 6-7 and Doc. 403 at 8-10). Arl an Kauf man
predi ctably argues that Peter L and his nother (Metta, who al so was
a victimat trial) were lying when they testified that Peter L’s
condition inproved after |eaving Kauf man House. He supports his
statement with a record fromPeter L's adm ssion to a psychiatric
facility in 2001 which contains diagnoses of schizophrenia, panic
di sorder and psychotic disorder.

The court rejects defendants’ argunent that Peter L is not
entitled to restitution because there is no (presumably expert)
testinony that the hospitalizations were caused by his treatnent
at Kaufman House. Def endants cite no authority for this
proposition.

The court has reviewed its notes regarding Peter L's and Metta

L’s trial testinmony. Peter L had serious nental issues before he
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went to Kaufman House. His nother described himas a *“handful.”
By his own testinony, Peter L continued to be a “handful” during
his years at Kauf man House and, to some extent, at facilities where
he resided after |eaving Kauf man House. Nevertheless, the court
accepts Peter L's testinony that his condition inmroved after
| eavi ng Kauf man House, in part because of treatnent he received at
t he hospital and nursing home facilities. Thus, the court finds
that there is sufficient evidence to denonstrate that Peter L's
treatnment at Kaufman House necessitated further nmental treatnment
and that defendants are liable for restitution for a portion of
that treatment.3® Peter L is entitled to restitution in the sum of
$20, 000.
Jerry J

Jerry J resided at Kaufman House from 1980 to 2000.
Def endants were convicted of Medicare fraud pertaining to Jerry J
(counts 20 and 22) and conspiracy (count 1).

In the presentence reports, Jerry J seeks restitution of
$107, 400 based upon a $10,000 life insurance policy which Arlan
Kauf man cashed for $2,300; for government benefits paid to

def endants during his term of residence at Kaufman House and for

SThe court is aware that 18 U.S.C. 8§ 3663A does not speak
specifically to restitution for offenses regarding nental or
enmotional, as opposed to bodily, injury. However, 18 U.S.C. §
3663A i s applicable to crimes of violence (8 3663A(c)(1)(A)(i)) and
the court is satisfied that the evidence showed that every Kauf nan
House resident, to one degree or another, was a victimof a crine
of violence. Therefore, the court believes that under § 3663A,
restitution for nentally-related treatnment is avail able. See
United States v. Erickson, 83 Fed. Appx. 997 (10th Cir. 2003). The
court does not believe that restitution would contravene United
States v. Barton, 366 F.3d 1160, 1167 (10th Cir. 2004) which hol ds
t hat consequenti al damages are not recoverabl e under the MRA
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five years worth of |lawn now ng services (Exhibit 60 and 60d and
transcript of restitution hearing at 9-11 and 44-45). Exhibit 60
and 60d were social security paynments on Jerry J's behalf of
$41, 356. 67 before July 1994 and soci al security paynents of $45, 532
fromJuly 1994 to April 2000. These two ampunts total $86, 888. 67.

Through their counsel, defendants object to restitution by
Jerry J on the basis that he was not a victim of any offense of
convi cti on. This objection is overruled. Def endants were
convicted of conspiracy to defraud residents through the use and
t hreatened use of physical restraint. Anmong ot her things, the
evidence denonstrated that Jerry J was placed naked in the
“seclusion rooni at the Seventh Street house. A fenmmle resident
hel ped him masturbate and Arlan Kaufman touched his genitals.
Def endants al so object that the governnment has not shown that the
soci al security benefits paid to defendants on Jerry J s behalf
were not used to cover his expenses during the twenty years he
lived at Kaufman House. Defendants point out that, broken down,
his benefits are $4, 344 per year which the evidence showed was used
for Jerry J s housing, food, nedication and nursing services (Doc.
388 at 7 and Doc. 403 at 10-12).

The court partially agrees with defendants. The governnent
has not presented evidence that defendants did not use at | east
sone of the social security paynments for Jerry J's benefit or that
t he amount, spread over twenty years, was unreasonable. The court
declines to award restitution for |awn now ng services based on
sonme sort of quantumnerit theory. Finally, the governnent has not

denonstrated that Linda Kaufman provided no nursing services to
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Jerry J. The evidence at trial was disputed regarding the nature
of the nursing services provided by Linda Kaufman to the residents
of Kauf man House but it was not disputed that she did provide sonme
services.

The court finds that Jerry J is entitled torestitutioninthe
sum of $20, 000.

Kevin R

Kevin R resided at Kaufman House for nore than 25 years
Def endants were convicted of holding Kevin R in involuntary
servitude (count 6), of health care fraud pertaining to Kevin R
(counts 9 and 17) and conspiracy (count 1). The jury answered
affirmatively to a special question that both defendants subjected
Kevin Rto involuntary servitude (Docs. 311-2 at 2 and 311-3 at 3)
for a termof nore than one year (Doc. 311-4).

In the presentence reports, Kevin R seeks restitution
totalling $54,000 for rent and nursing services he paid to
def endants during the period he resided at Kauf man House. Somehow,
it is not clear why, Kevin R s clains presented at the restitution
hearing total $16, 230. 12 based on nursi ng services totalling $4, 389
for the period of March 2001 through October 2004 (Exhibit R-7),
Medi care paynents totalling $5,478.62 paid from 1997 t hrough 2000,
$4, 450 representing services Kevin R provided to anot her resident,
Mary O, and $2,062.50 representing his share of a settlenent
(Exhibit R-9) which he clainms he paid to Arlan Kaufman (in his
decl aration, Exhibit R-8, Kevin R states that his portion of the
settl ement was approximately $1,400). At the restitution hearing,

gover nment counsel stated that Kevin R was claimng restitution of
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only $10, 000 which “. . . the Governnent believes that’s bel ow what
we can establish as a loss figure.” (Transcript of restitution
hearing at 40-43).

Def endants’ counsel point out that although the governnment is
seeking restitution of $16,230.12 for Kevin R, Kevin hinself is
seeking restitution of only $10, 000.

The court finds fromthe evidence that Kevin Ris entitled to
restitution in the sum of $10, 000.

Nancy J

Nancy J was a resident at Kaufman House from March 1986 to
March 1987. Defendants were convicted of conspiracy pertaining to
Nancy J (count 1).

Nancy J She seeks the nodest sum of $4,001.14 for nedical and
hospital bills she incurred for treatment after she |eft Kaufman
House. Her claimis supported, both as to the care received and
t he amounts cl ai ned (Exhibit R-10).

Def endants’ counsel’s principal objection to Nancy J' s claim
is that there is no evidence to show a causal connection between
Nancy J's treatnment at Kaufman House and the treatnent for which
she is making a claim

The court has reviewed its notes of Nancy J's trial testinony.
There i s no question that Nancy J had many probl ens before she was
referred to Kauf man House by arguably well-neaning but ignorant
members of her church (sadly, ignorance of or deliberate
I ndi fference to what was going on at Kaufmn House by nenbers of
churches is a thene running throughout this case). Based on Nancy

J's trial testinony regarding her experiences at Kaufmn House,
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which the jury believed and which was not refuted by any credible
evidence, the court finds that the government has nmet its burden
and awards Nancy J $4,001.14 in restitution.

Mary O

Mary O is an elderly woman who resided at Kaufman House from
1988 through 2004. Def endants were convicted of conspiracy
pertaining to Mary O (count 1).

Through the attorney for Mary O s guardian, a claimis made in
the presentence reports for $126,637.64. At the restitution
heari ng, the government sought restitution of $52,345 representing
t herapy services never provided, $59,173 for nursing services not
provi ded and $23,814.95 representing nonies paid to a “building
fund” (Exhibit R-20, restitution transcript at 18-22 and 46-48).
These sums total $135, 332. 95.

Arl an Kauf man’s counsel’s response i s that “the governnent is
i n possession of literally hundreds of messages from Mary O to
Linda K dealing with her condition and asking questions to her
nurse/care giver.” (Doc. 388 at 7). Li nda Kaufman’s counsel’s
response is that the nursing and personal services provided by
Li nda Kaufman to Mary O during the eighteen years she lived at
Kauf man House are substantiated by Exhibit R-22 and therefore the
$59, 173 restitution claim should be denied. Attached to Linda
Kauf man’ s response are I nvoi ces whi ch pur port to be
“representative” of invoices show ng nursing services rendered to
Mary O (Doc. 403-3). In addition, Arlan Kaufman has responded to
the clainms for restitution on behalf of Mary O (Doc. 388 at 51-54)

and Linda Kauf man has adopted his response. According to Arlan
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Kauf man, the new construction was requested by Mary O s then-
guardi an and was approved by a Judge Wel born. Arl an Kauf man
represents that Mary O participated in “evening groups” but was
unable to function in a therapy group because she had a | obotony.
Arl an Kauf man cl ai ns that the buil ding fund i nprovenent and paynent
for his services were approved by the “Conservator, Guardian &
Judge.” There is no evidence inthe file to support such approval,
particularly by a “judge.”

Mary O was deposed but her testinony was not offered at trial,
ei ther by the governnent or by defendants.

The court finds fromthe evidence that Mary Ois entitled to
restitution in the sum of $10, 000.

Mennoni te Mutual Aid

The gover nnent has provi ded photocopi es of two checks drawn on
MVA' s account to Kaufman Treatnent Center for the benefit of Peter
L which total $3,903.16 (Exhibit R-4). The court awards
restitution in that anount.

Medi care

The court orders restitution to Medicare in the anount
cl ai med, $216,906.23, for the reasons put forth by the governnent
in its subm ssions, Docs. 349 and 411. However, Medicare is
assigned the |lowest priority. 18 U S.C. 8§ 3664(i)

Restitution Order Pursuant to

18 U.S.C. 8§ 3664(b)(3)(A)

In fashioning this restitution order, the court has consi dered

United States v. WIlson, 416 F.3d 1164 (10th Cir. 2005), which

states, in pertinent part:
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The defendant's economi c circunstances are relevant in
fixing a paynent schedule. ®“Upon determ nation of the
anount of restitution,” the district court shall specify
the “manner” in which restitution wll be paid, “in
consideration of-(A) the financial resources and other
assets of the defendant, including whether any of these
assets are jointly controlled; (B) projected earnings and
other income of the defendant; and (C) any financi al
obligations of the defendant; including obligations to
dependents.” 18 U.S. C. 3664(f)(2). The district court may
“direct the defendant to make a single, |unp-sumpaynent,

parti al paynments at specified intervals, I n-kind
paynments, or a conbination of paynments at specified
I nterval s and i n- ki nd paynments.” 18 u.S. C )
3664(f) (3)(A).

ld. at 1170.

Def endants’ financial resources and other assets appear to

consist primarily of nonies potentially to be recovered through the

forfeiture proceeding. Arlan Kaufman's projected earnings and
other income presumably wll be derived only from prison
enpl oynment . Li nda Kaufman also may derive incone from prison

enpl oyment but she may be enployed following her release from
prison. There is no evidence that either defendant has fi nanci al
obl i gati ons.

The court orders that 100% of any sums received by defendants
as a result of the forfeiture proceeding shall be applied to
restitution, as prioritized below. Additional restitution shal
be satisfied by paynents of not l|ess than 90% of the funds
deposited each nonth into defendants’ inmate trust accounts and
mont hly installments of not |ess than 50% of either defendants’
gross nonthly household income over a period of three years to
commence thirty days after his/her release from custody.
Restitution is due imedi ately. Interest pertainingtorestitution

is waived. Def endants’ restitution obligations are joint and
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several .

Barbara T 25%
Nancy J 25%
Peter L 12%
Jerry J 12%
Kevin R 12%
Mary O 10%
Mennoni te Mutual Aid 3%
Medi car e 1%

T 1S SO ORDERED.
Dated this 13t h day of June 2006, at Wchita, Kansas.

s/ ©Monti Bel ot

Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE
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