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VEMORANDUM AND ORDER

Before the court are the follow ng:

1. Governnment’s notion for reconsideration of
court’s ruling regarding tinme for trial and
exglusion or limtation of evidence (Doc. 223);
an

2. Def endant s’ ] oi nt nmotion for change of
desi gnation of place of trial (Doc. 222).

The court denied both notions by m nute order (Doc. 224). The
purpose of this order is to menorialize the court’s reasons for
deni al of the nptions.

Backaground Facts Pertaining to the Mtions

On COctober 26, 2004, counsel fromthe Civil Division of the
Department of Justice filed, in Wchita, a conplaint charging
defendants with a violation of 18 U.S.C. § 1584 and 2. u. S.
Magi strate Judge Donald W Bostw ck drew the case. (Judge Bostw ck
previously had authorized a search warrant which is the subject of
a notion to suppress.) Def endants were arrested and appeared
bef ore Judge Bostw ck for a Rule 5 and detenti on hearing on October

27, 2004. James Wrsch, a prom nent and respected |awer from




Kansas City entered his appearance for both defendants and t he case
was set for a prelimnary hearing on Novenmber 10, 2004. M Wrsch
filed a nunber of notions.

On Novenber 3, 2004, the Topeka grand jury returned an
I ndi ct ment al so charging a violation of 18 U.S.C. § 1584. The case
was assigned to Senior U S. District Judge Sam A. Crow, whose
chanbers are in Topeka. During Novenber 2004, Judge Bostw ck, who
sits in Wchita, conducted several lengthy hearings relating to
def endants’ bonds and other matters, ultimately issuing severa
witten orders. Janmes Wrsch and nmenbers of his firmrepresented
def endants before Judge Bostw ck. Justice Departnment counsel
appeared at the hearings, acconpanied by different Assistant U S.
Attorneys.

On Decenber 29, 2004, a superseding i ndictnment was returned by
t he Topeka grand jury, charging several nore counts. In the
meantime, the government challenged M. Wrsch and his firms
representati on on several bases. Eventually, on January 26, 2005,
Seni or Judge Crow disqualified M. Wrsch and his firm (Doc. 98).
He also set the trial date for October 5, 2005. Thereafter,
def endant Arlan Kaufrman hired Tom Haney, a Topeka attorney, who
entered his appearance on February 23, 2005 (Doc. 100). Li nda
Kauf man hired Steve Joseph, a Wchita attorney, who also has an
office in Topeka manned by his son, Chris Joseph. The Josephs
entered their appearances on March 4, 2005 (Doc. 104).

The case nmoved forward in Topeka and at sone point in the

process, counsel were able to agree that the case would require 25-




30 trial days.! On July 29, 2005, Senior Judge Crow exercised his
right as a senior judge to decline further work on the case and t he
case was transferred back to Wchita (Doc. 191). The case was
random y assigned to Senior Judge Wesley E. Brown who, at age 98,
wi sely exercised his right to have the case reassigned to an active
j udge. The case was then randonly assigned to the undersigned
(Doc. 192). Follow ng reassignnent, Magistrate Judge Bostw ck held
nore hearings on various notions. |In the addition, at |east seven
noti ons were pending which required ruling by this court. The
court has had neither the tine nor the inclination to count the
nunmber of pages in the parties’ submssions relating to these
notions. A rough estimate of the notions and their acconpanying
exhi bits would be well over 1,000 pages.

The undersigned and his staff immedi ately started work on the
notions with a viewtowards nmeeting the October 5 trial date.? The
court entered several orders regarding disclosure of evidence and
further pretrial notions, the obvious purpose of which was to have
the case in sone reasonable shape to start trial on the date set
by Seni or Judge Crow and never objected to (until now) by counsel
for the parties. Pursuant to a defense request, the court held an
evi denti ary hearing on August 30, 2005, during which the court nmade
additional rulings regarding pretrial and trial scheduling. Anmong

ot her things, the court informed counsel that it could and woul d

This is one of the few things on which counsel have been able

to agree. Counsel have disagreed on virtually every other aspect
of the case.

2As this order is witten, all but one of these notions has
been deci ded.
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adhere to the trial date but that it was not in a position to give
the parties five to six weeks for a trial. The court explained
that this would present a considerable sacrifice for jurors and
that the court presently was assigned a death penalty case which
woul d begin “heating up” in Novenmber pursuant to a previously-
I ssued scheduling order. The court infornmed the parties’ counsel
that they nust reevaluate their 25-30 trial day estinmate. G ven
the volune of pretrial notions and counsels’ inability to work
together, the court was and renmains convinced that the parties’
estimate of trial time was too |low. The court directed counsel to
submt arevised trial schedule and i nfornmed counsel that if a nore
realistic schedule could not be agreed upon, the court would set
a schedul e. Rat her than conmply with the court’s direction, the
parties now have filed the notions which are discussed infra.

Governnent’s Motion

The governnent contends that because the court would not
accept the parties’ estimted schedule for the trial, it is forcing
t he government to elect ampbng charges on which it will proceed.

The governnment cites United States v. Zabawa, 39 F.3d 279 (10th

Cir. 1994). In Zabawa, the district court entered an order
limting the government to prosecuting twenty counts of a seventy
count indictnent charging thirteen defendants with mail and wire
fraud. Sone of the defendants sought severance of counts; sone did
not join the severance notions and sone asserted that the counts
were duplicitous. These concerns raised the specter of double
jeopardy clainms. The Tenth Circuit observed:

Certainly adistrict court has reasonabl e di scretion

-4-




in appropriate cases to manage its docket by granting
particul ar defendants separate trials or disallow ng
cumul ative testinmony on a particular charge. But the
order appealed here neither separates defendants for
trial nor limts testinmony relevant to a single charged
crime. It limts the prosecution to the testinony of ten
victims of a tel emarketing schenme, to prove only ten of
seventy <charged crinmes against thirteen individual
def endant s (fourteen, i ncl udi ng t he def endant
cor poration).

Because the district court's ruling forces the
government to abandon, at |least tenporarily, the
prosecution of separate crimes it has charged agai nst
def endants who are scheduled to be tried, we believe the
ruling goes beyond those subject to the court's
di scretionary control and i npinges upon the separation of
powers. Prosecutorial discretion is a function of the
executive branch, not the judiciary.

ld. at 284.

In this case, there are only two defendants, neither of whom
who has sought severance of counts, nor have they asserted that any
counts are duplicitous. But nore to the point, this court has not
directed, the governnment to elect the counts on which it wl
proceed. | ndeed, the court has not even nentioned the subject.?
All the court has done, up to this point, is to informthe parties
that it considers their 25-30 trial day estinmate to be
unr easonabl e. The way notion practice has been handled, the
unnecessary |length of notions, the acrinony between counsel and
various other factors have convinced the court that it cannot
abdicate to the parties’ counsel its responsibility to control its
docket which, by the way, includes nore cases than this one.

The governnment also clainms that it nust introduce videotape

3The governnent may, or may not, be reconsidering its charging
deci sions. The nature and nunber of charges is the governnment’s
prerogative, as well as its problem
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evidence to support the charges that the defendants forced
“victims” to perform |labor for defendants’ personal gain. The
government says “if the court were to prevent the governnent from
pl ayi ng these tapes, it would be suppressing the best —and in sone
situations the only- evidence available to establish the
conspiracy, forced |l abor and involuntary servitude counts.” Once
again, the court has never stated that it wll prevent the
government (or defendants) from showi ng at |east portions of the
vi deot apes. But it is well within the court’s discretion to
establish ground rules, includingtimelimts, for the presentation
of any type of evidence. The court has not seen any of the
vi deot apes and the governnment has not, as yet, designated the
portions of the tapes which it believes it must show. At one tine,
t here was sone suggestion that the parties would require up to two
weeks to show portions of the tapes. Clearly this would work a
hardship on the jury. Two weeks, or anything even approaching two
weeks, is facially unreasonable. The court still awaits the

parties’ reasonable and description of the portions of the tapes

they will offer and a reasonable and rational estimate of the tine

needed to show t he tapes.

The governnment predictably asks that the case be transferred
to Topeka to a judge who can acconmmodate the 25-30 days supposedly
needed to try the case. There are three judges in Topeka. Senior
Judge Crow has al ready recused. Senior Judge Richard Rogers is in
his 80s. The court has no reason to believe he will be willing to
take on this case, nor should he have to. Finally, D strict Judge

Julie Robinson is just finishing a difficult ten week trial which
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undoubt edl y has caused consi derabl e disruption in the handling of
ot her cases on her docket. Transferring this case back to Topeka
IS an unacceptable alternative. If Topeka was the appropriate
venue, the case woul d not have been transferred to Wchita.

Finally, the government states that while it will object to a
continuance, it would “rather suffer a short continuance than be
denied the ability to present adequately to the jury this conpl ex
case.” The governnment does not state the length of the “short
continuance” to which it would deign to agree. But nore inportant,
t he governnment is operating fromthe assunption that another judge
to whom this case would be assigned would not place restrictions
on the tinme allotted for a trial, or that another judge even has
room on his or her docket for a 25-30 day trial. As governnent
counsel is aware, Senior Judge Tom Van Bebber recently passed away,
and his case | oad has been divided anong the other judges. Judge
Carlos Murguia is getting ready to try a death penalty case. Chief
Judge Lungstrum and Judge Vratil are busy. What makes governnent
counsel believe that there is some judge in this district who has
so little to do that he or she can accommpdate a 25-30 day trial
(at mnimum, even if there would be a “short continuance” of the
trial’ s present setting, which was established in January 2005 and
never objected to until this court made orders which were, and are,
i ntended to nmake the parties work towards getting this case ready
for trial, as opposed to collateral notion practice.

Def endants’ Joint Mtion

Def endants seek reassignnent of the case to Topeka “for the

conveni ence of counsel,” because unidentified expert wtnesses
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“were selected in part based on the designation of trial” in
Topeka, because expert wi tness expenses will increase if they are
required to travel to Wchita (which is 125 mles from Topeka) and
because the defendants have “limted financial nmeans to fund their
defenses in this case.” Defendants threaten that a depletion of
their finances will result in them having to obtain appointed
counsel .

The court is amazed by defendants’ chutzpah. Al t hough
def endants use the terns “Topeka division” and “Wchita division”
as though Topeka and Wchita were in different districts (like
Okl ahoma), the fact is that Kansas is one district. There are no
rules, local or otherw se, which predeterm ne or require that any
crimnal case be tried in Wchita, Topeka or Kansas City. This
case started in Wchita and was transferred to Topeka. At nost,
def endants can cl aim some expectation that the case was going to
go to trial in Topeka but that is all. The allegation that it
woul d be nore conveni ent for defendant Arlan Kaufman to confer with
his unidentified consulting expert witness if the case is tried in
Topeka is unpersuasive. The Kaufmans live in Newton, sone twenty
mles fromWchita. Magistrate Judge Bostw ck has al ready granted
t he Kauf mans pernmission to travel to Topeka to confer with their
counsel . Assuni ng the Kaufnmans conply with nodifications to their
bond granted by Judge Bostwick, it is reasonable to assune that a
simlar nmodification can be made for Arlan Kaufman to travel to
Topeka to confer with his expert and with his counsel. Linda
Kauf man’s primary counsel offices in Wchita. She nakes no claim

of a need to confer with an expert. Def endant s’ “under st andi ng”
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that the government selected its experts in part due to the
desi gnati on of Topeka as the place of trial, frankly, is none of
def endants’ busi ness.

Def endants’ clains that they will be prejudiced by the court’s
statenent that it will not agree to a 25-30 day trial (nore likely
| onger) are not persuasive because defendants have not specified
t he number of wi tnesses they expect to call or the exhibits which
they intend to offer. This is a crininal case. Defendants have
no burden to do anything but if they are going to assert that they
wi || be denied due process if they are not all owed unspecified tine
for their defenses, it seens only reasonable that they should
afford the court with sone insight regarding the nature of their
def enses, and the nunber of their w tnesses and the anticipated
|l ength of their testinony. They have not done so and, to neke
things clear, the court wIll not participate in ex parte
di scussions with counsel about any aspect of the case, unless
specifically authorized by the rules.?

Def endants say that they will have inadequate tine to prepare
for trial because they were only authorized to seek interviews of
the former residents (“victinms”) by Judge Bostwi ck in his order of

August 23, 2005 (Doc. 212). This claimis absolutely disingenuous.

The matter of defendants’ contact with the “victins” first canme up
i n November 2004. In his Novenber 17 order (Doc. 50), Judge
Bostwi ck rul ed:

3. Any attenpt to contact the former residents or their

‘Def endants’ counsel asked for an ex parte nmeeting with the
court follow ng the August 30 hearing. Their request was deni ed.
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famlies by counsel for defendants in this case for the

pur poses of preﬁaring a defense shall be acconplished in

accordance wt any restrictions established by the

district judge assigned to this case. The parties should

meet and confer as soon as possible about a procedure

whi ch woul d al | ow def endants’ counsel the opportunity to

roperly prepare the defense while assuring that the
ormer residents and their famlies will not be unduly

I nconveni enced.

Not surprising, the parties were never able to agree. The
matter was not raised again until July 6, 2005, when defendants
sought nodi fication of their rel ease conditions (Doc. 152). After
allowing the parties to brief the issues, Judge Bostwi ck held a
heari ng on August 3 and 4, 2005, and then issued witten orders on
August 8 and 23, 2005 (Docs. 197 and 212) which pertain to contact
with the “victinms.” The court finds it irresponsible, to say the
| east, that defendants’ counsel would try to bl ame Judge Bostw ck
for their failure to obtain a resolution of the parties’ dispute.
Def endant s knew t he matter was unresol ved i n Novenber 2004 and t ook
no action until July 2005.

Finally, there is the matter of “depletion of defendants
funds” and the threat to seek appoi nted counsel. This case was set
for trial on Cctober 5, 2005, by Judge Crow s January 26, 2005
menmor andum and order (Doc. 98). Defendants’ counsel were not in
t he dark regardi ng what the case was about when they entered their
appear ances. It nmust be assunmed that defendants’ counsel woul d
have evaluated the case and made the necessary financial
arrangenments to secure their representation through trial
Apparently, defense counsel perceived a need to file nunerous,

vol um nous pretrial notions. It is not up to the court to eval uate

counsel s’ decision, any nore than the governnent’s charging
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deci sion. Both counsel are experienced. Defendant Arlan Kaufnman’'s
counsel is a former Assistant U S. Attorney. But the court is
quite confident that defense counsels’ engagenent was not limted
only to filing pretrial notions. It was, and is, the court’s
expectation that defense counsel will recogni ze and adhere to their
ethical duties to their clients and to this court to see this case
through to its conclusion, whatever that conclusion my be. I n
ot her words, the matter of defendants’ financial resources, how
def ense counsel allocated their time in |light of those resources
and any financi al probl ens bei ng experienced by def ense counsel are
sinmply non-issues. It would be totally unreasonable to shift
responsibility to appointed counsel at this point in the case.

Dated this 6t h day of Septenber 2005, at Wchita, Kansas.

s/ Nbonti Bel ot

Monti L. Bel ot
UNI TED STATES DI STRI CT JUDGE

-11-




