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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATES OF AMERICA,

)
)
Raintff, )
)
V. ) Case No. 04-40140-01-JAR
)
ZEFERINO OLIVAS ORTEGA, R, )
)
Defendart. )

)

MEMORANDUM ORDER AND OPINION GRANTING IN PART AND DENYING IN
PART DEFENDANT'SMOTION TO SUPPRESS

This matter comes before the Court on defendant Zeferino Olivas Ortega, J.’s Motion to
Suppress. In his motion, defendant moves to suppress evidence obtained after atraffic stop and
subsequent search of his vehicle on October 30, 2004. The Court held a hearing on defendant’s
motion on May 11, 2005. After reviewing the parties filings and the evidence adduced at the hearing,
the Court is now prepared to rule. For the reasons stated bel ow, defendant’s motion to suppressis
granted in part and denied in part.

Background

On October 30, 2004, Trooper Clint Epperly was patrolling a stretch of Interstate 35 near
Emporia, Kansas for which he had deployed afdse “drug check lane” The fase drug checkpoint uses
two sgns (1) asign reading “drug checkpoint ahead 1 mile,” which is placed 1 mile aheed of an exit;
and (2) adgn reading “caninein use¥2mile” Epperly dso left an unmanned police vehicle on the

shoulder of Interstate 35. The ruse drug checkpoint signs are placed to make it convenient for an



individua to take the exit for County Road U to avoid the supposed drug checkpoint. Although County
Road U leads to an Antique Mall, there are no other facilities, such as restrooms, service gations,
restaurants, or stores located off the exit. Indeed, Epperly testified that there was no reason for an
individua to use this particular exit unless the individud lived in the area or was visting the Antique

Mall, as the road is not awell-known shortcut to Emporia and only leads to homes and farms.

Epperly, who is a drug interdiction trooper, testified that he does not stop individuas for merely
taking the County Road U exit. Rather, he stops individuas when he bdlieves he devel ops probable
cause for astop. He dtated thet it is not his practice to stop individuas when he merely possesses
reasonable suspicion.

On October 30, 2004, defendant Zeferino Olivas Ortega was traveling on Interstate 35 in a
truck towing ahorsetraller. Defendant took the County Road U exit, but did not turn onto County
Road U after exiting. Instead he exited Interstate 35, proceeded to the stop sign and then drove across
County Road U and took the entrance ramp back onto Interstate 35. Epperly testified that a horse
traller exiting a County Road U was not unusud, but that the fact that the vehicle did not turn onto the
County Road and immediately got back on the Interstate caught his attention.

Epperly stopped defendant on the shoulder of Interstate 35 after his vehicle returned to the
Interstate. According to the videotape recording the stop, defendant was stopped at 8:24 p.m.

Epperly testified on direct examination at the suppression hearing that Defendant was stopped not for
taking the County Road U exit, but rather for three traffic infractions: (1) falure to use histurn Sgnd as
he merged onto Interdate 35; (2) no license plate light; and (3) no identification lights on the horse

traller. On cross-examination, Epperly admitted that he was only aware of one of the traffic violations,



the fallure to use aturn sgna, when he stopped defendant.

After pulling defendant over, Epperly requested proof of registration and insurance. Epperly
als0 asked defendant about histrave itinerary. Defendant stated that he was traveling from Odessa,
Texas and that he was getting paid $1000 dollars to haul horses to Kansas City. Defendant aso told
Epperly that the horses were not his, but belonged to someone else.  According to defendant, he
accidentdly got off at the wrong exit on hisway to Kansas City. During this conversation, Epperly
noticed that defendant’ s hands were visibly shaking. He also noted that there was aradar detector in
the truck, which was unusud given that trucks towing horse trallersrarely speed. Findly, he noted that
there was a cooler and hang-up clothes in the truck, giving it a“lived-in" gppearance.

Three minutes after pulling defendant over, Epperly took defendant’ s license and registration
back to his patrol vehicle, which was parked behind defendant’ strailer, to check their vdidity. In
addition, he ran acrimina history check on defendant. While Epperly was waiting for dispatch to
inform him whether defendant’ s tags and license were vdid and for the results of the crimind history
check, he summoned Trooper Corey Doudican. Trooper Doudican has been a K-9 deputy with the
Lyon County Sheriff’s Office for three years. His K-9 partner, Sarge, is a certified drug detection dog.
Sarge has been certified as a drug detection dog since October 2002.

Doudican and Epperly work “in pairs’ meaning that Doudican remains within amile or two of
Epperly’ slocation. Upon Epperly stopping defendant, Doudican “immediately” drove to the area
where the trailer was stopped. Doudican estimated that he arrived at the Site of the traffic stop two to
three minutes after Defendant was first stopped. The videotape recording the sop confirmsthis

testimony. As Epperly was writing the warning citation and waiting for the results of the checks from



his dispatch, he told Doudican to deploy Sarge to sniff defendant’s horse trailer.

Doudican removed Sarge from his patrol car and exercised him for about a minute before
deploying him at 8:29, a mere five minutes after defendant was stopped. Doudican testified that Sarge,
who is an aggressive dert dog, derted to the front of the horse trailer within one minute of being
deployed. Sarge indicated that he sniffed drugs by wagging histall and then scratching and barking
near the front of the trailer. Doudican testified that Sarge was in good hedlth and operating in his
normal capacity on the day of defendant’ s stop.

Doudican then informed Epperly that Sarge derted to the scent of drugs. Subsequently,
Epperly received confirmation from digpatch that defendant’ s license and regigtration were valid.
Epperly then asked defendant whether he had anything illegal in the car such as drugs or weapons.
Defendant replied negatively. Epperly told defendant that the drug dog had derted to the scent of
drugs and asked for consent to search thetrailer. Defendant replied that it was okay to look.

Epperly and defendant then had a conversation about off-loading the horses from the traller.
Defendant thought off-loading the horses was unnecessary because the horses were tied to the trailer
and would not escapeif the trailer door was opened. Epperly then asked defendant for permission to
crawl under the horses to search the trailer and defendant agreed. Epperly, Doudican, and someone
named “Kenny” whowas a*“ ride-along” in Epperly’s vehicle, proceeded to search thetraler. The
videotape recording the stop reveals that this search was quite extensive and lasted gpproximeately
thirty-five minutes. The three searched the floor of the traller, the front of the trailer, agastank in the
traller and the air bagsin the truck. At one point, Epperly thought that he had discovered a

compartment for secreting drugs in the truck’ s airbags. The airbags appeared to be replacements so
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Epperly questioned defendant about whether he purchased the truck new, whether the truck had been
wrecked, and whether the airbags had ever deployed. Epperly dso asked defendant why he left the
interstate.

Shortly after this conversation Epperly decided that the drugs must bein thetrailer. At around
9:00 p.m., Epperly asked Kenny to crawl under the horses to the front of the trailer because Epperly
knew that it was a common practice to build fase compartments in the front portion of trailers and then
place horses behind the compartment. Kenny pounded on the front wall of the trailer and Epperly
good outside to see if he could fed the vibrations from the pounding. Epperly could not fed the
pounding on the outside of thetrailer. Thisindicated to Epperly that there was a“huge’ fdse
compartment in the front of thetrailer. Kenny could not, however, find the compartment so Epperly
crawled ingde the horse trailer to look for the compartment. Once insde, Epperly saw that the carpet
in the front of the trailer had been glued and that the coping® around a compartment in the front portion
of thetraller had been hand cut around the hinges and was jagged, such that it did not gppear to be
factory ingtaled. Epperly pried open the compartment with a crow bar and found approximately 1000
pounds of marijuanain the horse trailer at around 9:01 p.m.

Epperly then read defendant his Miranda rights. Defendant waived his Miranda warnings, had
no questions for Epperly, and never indicated that he did not want to talk. Nor did defendant indicate
that he wanted an attorney. Epperly testified that defendant gppeared to have no problems with the

English language and never said that he did not understand his Miranda warnings. Epperly then asked

‘Epperly testified that coping is a strip of metal used for beautification.
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defendant whether he would agree to do a controlled delivery and defendant replied that he was just
supposed to take the horses to Kansas City.

On November 3, 2004, the Grand Jury returned a one count Indictment charging defendant
with knowingly and intentionally possessing with the intent to distribute gpproximately 1000 pounds of a
mixture or substance containing a detectable quantity of marijuanain violation of 21 U.S.C. §
841(a)(1).

Analysis

“*A treffic gop isa*“saizure’ within the meaning of the Fourth Amendment, even though the
purpose of the stop is limited and the resulting detention quite brief.””2 The principles of Terry v. Ohic?
apply to such traffic ops. Thus, the reasonableness of a stop depends on “whether the officer’ s action
was judtified at itsinception, and whether it was reasonably related in scope to the circumstances which
judified the interference in the first place.™
1. The Validity of the Initial Stop

Tenth Circuit cases establish that “‘ a detaining officer must have an objectively reasonable
articulable suspicion that atraffic violation has occurred or is occurring before stopping [an]

automobile.’”® Reasonable suspicion requires that an officer provide “some minima level of objective

2United States v. Holt, 264 F.3d 1215, 1220 (10th Cir. 2001) (en banc) (quoting United States v. Hunnicutt,
135 F.3d 1345, 1348 (10th Cir. 1998) (further quotation omitted)).

392 U.S. 1 (1968).
“Id. at 19-20.

SUnited States v. Cervine, 347 F.3d 865, 869 (10th Cir. 2003) (quoting United States v. Soto, 988 F.2d 1548,
1554 (10th Cir. 1993)).



judtification.”® However, an officer with reasonable suspicion need not “rule out the possibility of
innocent conduct as long as the totdity of the circumstances suffices to form a particularized and
objective basis for atraffic stop.”” Furthermore, reasonable suspicion may be supported by an
“objectively reasonable” good faith belief even if premised on factua error.®

Epperly testified that he stopped defendant for re-entering Interstate 35 and merging into the
right lane without using histurn signdl.® K.S.A. 8-1548 governs turning movements in Kansas and
provides.

(& No person shdl turn avehicle or move right or left upon aroadway unless and until

such movement can be made with reasonable safety, nor without giving an appropriate

ggnd in the manner hereinafter provided.

(b) A 9gnd of intention to turn or move right or left when required shal be given

continuoudy during not less than the last one hundred (100) feet traveled by the vehicle

before turning.*°
“Roadway” is further defined by Kansas statute as “that portion of a highway improved, designed, or
ordinarily used for vehicular travel, exclusive of the berm or shoulder.”!

Defendant argues that he was not required to use his turn sgnd when merging onto the

interstate pursuant to K.S.A. 8-1548, such that Epperly lacked reasonable suspicion to stop him.

SUnited Statesv. Vercher, 358 F.3d 1257, 1261 (10th Cir. 2004).

"d.

8a.

Epperly also later discovered that defendant’s 1D lights and tag lights were not properly illuminated.
However, because Epperly did not discover these violations until after he had stopped defendant, these violations
may not form the reasonable suspicion necessary to stop defendant in the first instance.

K .SA. 8-1548.

UK .SA. 8-1459.



Defendant avers that because he was not turning or changing lanes as he entered the interdate, no
traffic violation occurred. The Court has performed exhaugtive research, but has been unable to find
any conclugive authority directly on thisissue. The Court finds, however, that defendant’ s fallure to
sgna when moving from the on-ramp onto the interstate rai ses reasonable suspicion that a violation of
K.S.A. 81548 occurred. The plain language of K.S.A. 8-1548 governs not only turning and changing
lanes as defendant avers, but aso moving left or right upon aroadway. When defendant merged onto
the interstate, he moved right upon aroadway from the on-ramp onto the interstate. Moreover, the on-
ramp is clearly part of the “roadway” contemplated by Kansas satutes asit isa* portion of a highway .
... ordinarily used for vehicular travel.”

In addition, the Court notes that when presented with an opportunity to limit K.SAA. 8-1548
beyond its express language, the Kansas Supreme Court has declined to do so. In State v.
DeMarco,? the defendant argued that he did not violate K.S.A. 8-1548 becauise there was no moving
traffic either in front or behind him. Accordingly, defendant urged that aturn signa was not required for
hislane change® The Kansas Supreme Court disagreed, noting that “K.S.A. 8-1548 requires alane
change ssgna within 100 feet of the point where the vehicle makes the lane change, regardless of
whether thereis any traffic moving in front of or behind the vehide™* Just asin DeMarco, this Court
declinesto read additiond limitsinto the plain language into K.S.A. 8-1548.

Moreover, the purpose of K.S.A. 8-1548 applies equaly to amerging vehicle asit doesto a

12952 p.2d 1276 (Kan. 1998).
¥d. at 1281.

¥ d.



vehicle changing lanes on the roadway. The use of asignad before changing lanes derts other motorists
to avehicle smovements.® Indeed, in DeMarco, the Court explained that the driver of avehicle
parked on the shoulder is entitled to alane change signd to safely time reentry onto the roadway. 6
Similarly, the drivers on Interstate-35 were entitled to a lane change sgnd to dert them that defendant
was merging onto the roadway.’ For al these reasons, the Court concludes that Epperly had
reasonable suspicion to stop defendant for violating K.S.A. 8-1548.
2. Roadside Detention

Evenif theinitid stop of defendant’ s vehicle was legitimate, the detention must be “reasonably
related in scope to the circumstances which justified the interference in the first place,” as required
under Terry.'® “Generdly, an investigative detention must last no longer than is necessary to effectuate
the purpose of the stop.”*® The detention must be temporary and its scope must be carefully and
narrowly tailored to its underlying jutification.® “Under ordinary circumstances, this limits the officer to

arequest for the driver’ s license and regigtration, a computer check on the car and driver, an inquiry

BUnited Sates v. Callarman, Case No. 00-40056, 2000 WL 1466695, at *5 (D. Kan. Sept. 13, 2000 ) (noting
that the “ purpose of turn signals [is] to warn other motorists of one'sintent to turn or deviate”), aff'd, 273 f.3d 1284
(2001), cert. denied, 535 U.S. 1072 (2002).

DeMarco, 952 P.2d at 1281.
YCallarman, 2000 WL at *5 (noting that the warning of one's intent to run or deviate “is most needed and
appreciated by motorists already within a public roadway keeping a vigilant look out for motorists attempting to

enter the flow of traffic”).

BUnited Sates v. Williams, 271 F.3d 1262, 1266 (10th Cir. 2001), cert. denied, 535 U.S. 1019 (2002); United
Satesv. Bustillos-Munoz, 235 F.3d 505, 512 (10th Cir. 2000), cert. denied, 534 U.S. 854 (2001).

Cervine, 347 F.3d at 870-71 (internal quotation omitted); United Satesv. Patten, 183 F.3d 1190, 1193 (10th
Cir. 1999).

2ynited Sates v. Guiterrez-Daniez, 131 F.3d 939, 942 (20th Cir. 1997), cert. denied, 523 U.S. 1035 (1998);
United States v. Lindsey, 288 F. Supp. 2d 1196, 1202 (D. Kan. 2003).
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about the driver’ stravel plans, and the issuance of acitation.”?* Upon issuing the citation or warning
and determining the vdidity of the driver’ slicense and right to operate the vehicle, the officer usudly
must alow the driver to proceed without further delay or additional questioning.?

A longer detention for additiona questioning is permissible under two circumstances. (1) the
officer has an objectively reasonable and articulable suspicion that illegd activity has occurred or is
occurring; or (2) theinitid detention changes to a consensua encounter.? |If the officer continuesto
question the driver in the absence of ather these two circumstances, then * any evidence derived from
that questioning (or a resulting search) isimpermissibly tainted in Fourth Amendment terms”?* B, if
an encounter between a police officer and amotorist is consensud, the Fourth Amendment ban on
unreasonable searches and seizures does not come into play.

Defendant argues that he was unlawfully detained because “[€]verything checked out as being
vaid.” According to defendant, once the facts surrounding the traffic stop were complete, he should
have been dlowed to leave. Defendant neglects to mention, however, that during the short period
Epperly waited for defendant’ s license and regigtration results, the drug dog positively derted to the

scent of drugs?® After the drug dog alerted, officers had probable cause to arrest defendant.?” At this

ACervine, 347 F.3d at 871.

2United Sates v. Zubia-Melendez, 263 F.3d 1155, 1161 (10th Cir. 2001); Patten, 183 F.3d at 1193.
ZCervine, 347 F.3d at 871.

2United Satesv. Elliott, 107 F.3d 810, 813 (10th Cir. 1997) (internal quotations and citations omitted).
%gee United Sates v. Walker, 933 F.2d 812, 816-17 (10th Cir. 1991) cert. denied, 502 U.S. 1093 (1992).
2AIthough not specifically raised by defendant, the Court notes that the dog sniff cannot be characterized

as an impermissible search. Pursuant to Tenth Circuit law, adrug dog sniff is not a search within the meaning of the
Fourth Amendment and therefore an individualized reasonable suspicion of drug-related criminal activity is not
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point, Epperly possessed even more than “an objectively reasonable and articulable suspicion that
illegd activity had occurred or was occurring,” such that an additiona detention was not unlawful.
3. Drug Dog Sniff & Subsequent Search

Defendant additionally argues that the search of his horse trailer was unlawful because he did
not give specific consent to search the trailer. The government, however, does not claim that the search
was consensud. Nor is consent to search the only basis upon which an officer may conduct a search;
officers may aso search a vehicle when they have probable cause to believe that contraband is
present.?®

In this case, no Fourth Amendment violation occurred because Epperly possessed probable
cause to search the vehicle. The troopers searched the horse trailer after Sarge gave a positive dert to
the odor of narcotics. A dog dert is generdly at least asreliable as many other sources of probable
cause and “is certainly reliable enough to create a fair probability that there is contraband [present].”?

Thus, “when adog derts to a vehicle, probable cause arises alowing a search of the vehicle™ For

required when the dog sniff is employed during alawful seizure of the vehicle. United Satesv. Morales-Zamora,

914 F.2d 200, 203 (10th Cir. 1990). Nor was defendant seized during the time the drug dog sniffed hisvehicle. Seeid.
(“Because the defendants’ vehicles were not detained beyond the measure of time required for the officer to

complete his examination of the defendants' documents, the purpose for which we assume the defendants were
lawfully detained, we hold that there was not a“ seizure” of the defendants’ vehicles for purposes of facilitating the
canine sniff.”).

Z"United States v. Garcia, 52 F. Supp. 2d 1239, 1253 (D. Kan. 1999) (citing United Sates v. Williams, 726
F.2d 661, 663 (10th Cir. 1984), cert. denied, 467 U.S. 1245 (1984)), cert. denied, 526 U.S. 1045 (1999).

BUnited Sates v. Edwards, 242 F.3d 928, 939 (10th Cir. 2001).

PUnites Sates v. Ludwig, 10 F.3d 1523, 1527-28 (10th Cir. 1993).

United Sates v. Rosborough, 366 F.3d 1145, 1152 (10th Cir. 2004).
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these reasons, the Court concludes that the search of Ortega s horse trailer was lawful.
4. StatementsMade Prior to Miranda Warnings

Finally, defendant argues that he should have been read his Miranda rights immediady after
the drug dog indication because, at this point, the encounter became “accusatory.” “[T]wo
requirements must be met before Miranda is gpplicable: the suspect must bein ‘ custody,” and the
questioning must meet the legd definition of ‘interrogation.”! A person is“in custody” when he has
been arrested or his freedom is curtailed to a degree associated with aforma arrest.®* The relevant
inquiry for determining whether an individud is*“in custody” is whether a reasonable person in that
position would “believe her freedom of action had been curtailed to a‘ degree associated with formal
arrest.”" A suspect can be placed in police “ custody” for purposes of Miranda before he has been
“arrested” in the Fourth Amendment sense Consequently, Miranda warnings might be implicated in
certain highly intrusive “ non-arrest” encounters.®

Generdly, the questioning that occurs during atraffic stop requires no Miranda warnings™

because such police-citizen encounters are brief, non-threatening, and conducted in the presence of

SlUnited Sates v. Perdue, 8 F.3d 1455, 1463 (10th Cir. 1993).

325ee Stansbury v. California, 511 U.S. 318, 322 (1994) (per curiam); California v. Beheler, 463 U.S. 1121,
1125 (1983) (per curiam).

3BUnited Satesv. Griffin, 7 F.3d 1512, 1518 (10th Cir. 1993) (quoting Beheler, 463 U.S. at 1125 and Berkemer
v. McCarty, 468 U.S. 420, 440 (1984)), cert. denied, 515 U.S. 1168 (1995).

%Berkemer, 468 U.S. at 441.
SPerdue, 8 F.3d at 1466.

%5ee Martinez, 983 F.2d at 976 (citing Berkemer, 468 U.S. at 442).
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others®” During atraffic stop, however, law enforcement officiads may create the custodia

interrogation that Miranda contemplates “by employing an amount of force that reache] ] the boundary
line between a permissible Terry stop and an uncongtitutiona arrest.”*® The totality of the circumstances
must be consdered to determine whether the force employed during the traffic stop and prior to forma
arrest created a“custody” Stuation under Miranda.*

While the Tenth Circuit has avoided hard line rulesto govern thisandyss, severd factors have
been useful in testing the “atmosphere of custody.”® Firgt, the court must consider the circumstances
relaing to the questioning process, such as whether a sugpect isinformed that he or she may refuseto
answer questions or terminate the encounter.** A second factor indicative of a custodia setting isthe
tone and manner of the questioning, and the separation of an individuad from sources of mora support
during questioning.*? While Terry type investigations alow for limited questioning to confirm an
officer’s suspicions*® prolonged accusatory questioning is likely to creste a “coercive environment from

which an individua would not fed freeto leave** “Police and suspects should not have to guess as to

37See Berkemer, 468 U.S. at 438-39.

%BUnited Sates v. Fields, No. 01-40016, 2001 WL 1013308, at *3 (D. Kan July 31, 2001) (quoting Perdue, 8
F.3d at 1464).

%9See United Sates v. Torres-Guevara, 147 F.3d 1261, 1266 (10th Cir. 1998).
“Oee Griffin, 7 F.3d at 1518-19.

g,

24,

“*Berkemer, 468 U.S. at 439.

#Griffin, 7 F.3d at 1518.
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when custody arises after atemporary stop.”* Where the nature of the police/citizen encounter
progresses beyond a short investigatory stop, a custodia environment is more likely.

A find factor commonly examined is the circumstances showing a* police dominated”
amosphere.*” Where police are in full control of the questioning environment, custody is more easily
found.*® Circumstances might include: the degree of restraint placed upon the suspect being
questioned, including whether the suspect is physically restrained or coerced,* threatening presence of
severd officers>® whether the suspect’s driver’ s license or automobile registration is retained,>! and
whether there is athreat of physica restraint created by the officer’ s display of aweapon.®2

Under the totdity of the circumstances, the Court concludes that defendant wasin custody at
the time Epperly informed him that the drug dog aerted to the scent of drugsin thetraller. A
reasonable person would likely not have felt free to leave after being told that adrug dog aerted to the

scent of drugsin hisvehicle. Indeed, areasonable person might have consdered himsdf under arrest at

451d.The court goes on to note that in Berkemer , the Court advised the practice of giving Miranda warnings
at the earliest possible point after a police/citizen encounter evolves past a Terry stop. Berkemer,468 U.S. at 431-32,
n. 13. “The principal advantage of Miranda is as a simple line of demarcation which may benefit a suspect but which
ultimately benefits law enforcement in the reduction of unnecessary dispute over suppression of evidence.” 1d.
(quoting Farev. Michael C., 442 U.S. 707, 718 (1979)).

“|d.

“"Berkemer, 468 U.S. at 439.

“8Griffin, 7 F.3d at 1519.

“*See Martinez, 983 F.2d at 977.

See Griffin, 7 F.3d at 1519.

51See Hernandez, 93 F.3d at 1499.

52%ee Griffin, 7 F.3d at 1519.
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thistime>?

In addition to concluding that defendant was “in custody,” the Court must dso find that
defendant was subjected to “interrogation” before Miranda is gpplicable. Not al statements obtained
by the police after a person has been taken into custody are the product of interrogation.> Miranda
safeguards do come into play, however, when a person in custody is subjected to elther express
questioning or its functiond equivaent.>® Here, defendant was clearly subject to express questioning
concerning the reasons he exited the highway and the condition of the truck’ s airbags after he cameinto
custody, but before being advised of hisrights. Thus, any statements made by defendant in response to
questions asked by Epperly after he was informed that the drug dog aerted, but prior to being read his
Miranda rights must be suppressed.

IT ISTHEREFORE ORDERED BY THE COURT that defendant’s Motion to Suppress
Stop, Search and Statement (Doc. 12) is granted in part and denied in part.

IT ISSO ORDERED.

Dated this_28"  day of July 2005.

S Julie A. Robinson

Julie A. Robinson
United States Digtrict Judge

53See United States v. Hbaiu, 202 F. Supp. 2d 1177, 1187 (D. Kan. 2002) (concluding that a reasonable
person would have considered himself under arrest after being informed that a drug dog alerted to the presence of
drugs).

%Rhode Island v. Innis, 446 U.S. 291, 299 (1980).

%51d. at 300-01.
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