N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
UNI TED STATES OF AMERI CA,

Plaintiff,
VS. Case No. 04-40107-01- RDR

JERRY L. ROBI NSON,

Def endant .

VEMORANDUM AND ORDER

On June 24, 2005 the court sentenced the defendant. The
pur pose of this menorandum and order is to nenorialize the
rulings made by the court during the sentencing hearing.

The defendant entered a plea of guilty to possession with
intent to distribute marijuana in violation of 21 U S.C. 8§
841(a)(1l). Followi ng the preparation of the presentence report,
t he defendant raised two objections. The governnment had no
obj ections to the presentence report.

The objections raised by defendant concerned only his
crimnal history. He initially chall enged the cal cul ati on of
his crimnal history based upon the Sixth Amendnent and the

Suprene Court’s decision in United States v. Booker, 543 U. S.

_, 125 S.Ct. 738 (2005). The defendant recogni zes that this

obj ection is foreclosed by United States v. More, 401 F. 3d 1220

(10th Cir. 2005), but presents it in order to preserve it. The

court agrees that this objection nust be denied in |ight of



Moor e.

The def endant next argues that the guideline determ nation
of his crimnal history violates the ex post facto and due
process cl auses of the United States Constitution. He suggests
the inposition of the career offender provisions of U S . S. G 8§
4Bl1.1 are unconstitutional because he commtted his crime after

Apprendi v. New Jersey, 530 U S. 466 (2000) and Blakely v.

Washi ngton, 542 U S. __ , 124 S.C. 2531 (2004), but before

Booker .

In Blakely, the Supreme Court held the Washington state
sent enci ng gui del i nes unconstitutional and called into question
the constitutionality of the federal sentencing guidelines.
However, the Court at that time did not overrule themand, since
that time, the Court in Booker severed the provisions maki ng t he
gui delines nmandatory in order to preserve the guidelines as an
advi sory system

The court is not persuaded that the defendant’s due process
ri ghts have been violated. The court is al so not persuaded that
t he sentence proposed in the presentence report will violate the
ex post facto clause. The timng of the cases noted by the
def endant presents no problem here. Blakely did not render the
federal sentencing gquidelines in violation of the Sixth

Amendnent. Accordingly, any argunent by the defendant that he



did not have fair warning that the federal guidelines would be
applied to his offense at the tine he commtted it nust fail

See, e.9., United States v. Duncan, 400 F.3d 1297 (11tM Cir.

2005) (retroactive application of Suprenme Court’s renmedi al
decision in Booker did not violate due process or ex post
facto). The defendant had anple warning at the time he
conmmtted his offense that he could be subjected to the career
of fender provisions of the federal guidelines and that the
maxi mum sentence that could be i nposed was 20 years. Thus, the

def endant’ s obj ections shall be denied.

Wth the denial of the aforenmentioned objections, the
defendant’s crimnal history category was VI and his tota
of fense | evel was 29. These determ nations produced a gui deline

range of 151 to 188 nonths.

After a careful reviewof the factors set forthin 18 U. S.C
§ 3553(a), the court has determned that the appropriate
sentence for the defendant is 120 nmonths. The court believes
that this sentence will neet the sentencing objectives of
deterrence, punishnment, rehabilitation, and protection of the
publi c. Further, the court believes that this is a fair and
reasonabl e sentence and it is a sentence sufficient, but not
greater than necessary, to conply with the aforenmentioned

sentenci ng purposes in light of all of the circunstances in this

3



case, including the nature and circunmstances of the offense and

the history and characteristics of the defendant.

I T 1S SO ORDERED

Dated this 29'" day of June, 2005 at Topeka, Kansas.

s/ Richard D. Rogers
United States District Judge



