N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
UNI TED STATES OF AMERI CA,

Plaintiff,
VS. Case No. 04-40096-01- RDR

EDUARDO RODRI GUEZ- DEL VA,

Def endant .

VEMORANDUM AND ORDER

This order is issued to record the court’s rulings upon
i ssues raised during the sentencing hearing conducted on July
22, 2005. Def endant appeared for sentencing after pleading
guilty to one count of conspiracy to possess with intent to
distribute in excess of 100 kil ograns of marijuana and one count
of possession of a firearm during and in relation to a drug
trafficking crine.

According to the presentence report, the guideline sentence
for the conspiracy charge was 135 to 168 nonths. The firearm
charge requires a 60-nmonth sentence consecutive to the sentence
on the conspiracy charge.

Def endant raised two objections which relate to the
gui deline sentence for the conspiracy charge. One obj ection
concerned whether the offense |evel should be increased by 4
| evel s because of defendant’s role in the offense. The other

objectionrelated to the amobunt of drugs involved in the offense



and rel evant conduct. Role in the offense - Under section

3B1.1 of the Guidelines, 4 |evels are added to the base offense
l evel if a defendant was an “organi zer or | eader” of a crimnal
activity that involved 5 or nore participants. The court
decided that this enhancenment was justified. The court
consi dered such factors as:

“t he exercise of decision making authority, the nature

of participation in the comm ssion of the offense, the

recruitment of acconplices, the clainmed right to a

| arge share of the fruits of the crime, the degree of

participation in planning or organizing the offense,

t he nature and scope of the illegal activity, and the

degree of control and authority exercised over others.
U S S. G 8§83B1.1, Application Note 4. It is undisputed that nore
than five persons were involved inthe crimnal activity in this
case. These persons included: defendant, Julie Ann Pl umrer;
Chi nte Rodriguez; Pedro Morales; lIgnacio Cuevas; Gary Mathews;
Heat her Shaw, Billie Joe Pike; and Pedro Mariscal - Regal ado. It
is undisputed that defendant recruited persons to transport
marijuana from Mexico to Kansas. It is undisputed that
def endant stored the marijuana when it reached Kansas. It is
undi sput ed that defendant paid persons such as Plumrer and Pike
for transporting drugs. It is wundisputed that defendant
purchased vehicles and arranged for the vehicles to be

registered in the nanes of different persons to facilitate the

transportation of drugs.



Thus, defendant exercised deci sion-maki ng authority. He
recruited acconplices. He participated substantially in
pl anni ng and organi zati on. He controlled the Ilocation and
storage of the drugs.

Def endant assert ed: that the crimnal enterprise was
relatively small; that it did not require extensive planning or
preparation; and that there was no evidence of the relationship
and relative responsibility of defendant and Pedro Moral es.

These argunments did not persuade the court that a role
enhancenent was unjustified. It is clear that the offense did
require significant planning. Def endant was obvi ously one of
the organizers and |eaders, if not the only one. The size of
the crimnal enterprise was not so snmall as to excl ude def endant
fromthis role adjustnment.

Finally, the court acknow edged that the governnment did not
advocate the enhancenent. The undisputed facts in the
present ence report, however, justified the “organizer/| eader”
adjustnment in the court’s opinion.

Therefore, defendant’s objection regarding this adjustnent
was deni ed.

Drug quantity/rel evant conduct

The court carefully considered the presentence report and

the evidence presented regarding the anount of marijuana and



cocaine involved in this case. In considering this material,
the court was m ndful that the governnent need only prove a
reasonabl e approxi mati on of drug quantity by a preponderance of

the evidence. U.S. v. Higgins, 282 F.3d 1261, 1280 (10'" Cir.

2002). Nevert hel ess,

the estimate used to establish the offense | evel under

t he Gui delines nust have some basis of support in the

facts of the particular case and nmust have sufficient

indicia of reliability. When choosing between a

nunber of plausible estimtes of drug quantity, none

of which is nore likely than not the correct quantity,

a court nust err on the side of caution. The need to

rely on an estimate is not a license to cal cul ate drug

gquantities by guesswork.
Id. (citations onmtted).

In the sentencing hearing, the evidence presented by the
government did not dispute defendant’s contention that the
ampunt of marijuana in this case was between 200 and 400
kil ograns. Therefore, the court adopted this estimte. The
court further concluded that the evidence in support of the
cocaine figure used in the presentence report was not reasonabl e
or reliable. That estimte was not corroborated by the search
of defendant’s residence or by simlar estimtes by other
persons involved in this case. Nor were there statements in the
evi dence that defendant was involved in the sale of cocaine.

Therefore, the court did not consider the estimte of cocaine

contained in the presentence report. By and |arge, defendant’s



objection to the drug quantity estimate in the presentence
report was granted.

Concl usi on

The court concl uded t hat defendant’s of fense | evel under the
CGui delines was 27, his crimnal history category was IIIl, and
t he sentenci ng range on Count 6 was 87 to 108 nmonths. The court
sentenced defendant to 87 nonths on Count 6 with a consecutive
sentence of 60 nont hs on Count 8. Defendant was al so given a 4-
year term of supervised rel ease. The court recommended that
def endant serve his sentence in a facility close to Topeka,
Kansas. The court further recomended that defendant be
permtted to participate in the 500-hour drug counseling
program

This sentence confornms with the Sentencing Gui delines. The
court also believes it is sufficient but not greater than
necessary to conply with the purposes of 18 U.S.C. 8§ 3553. A
copy of this order shall acconpany any copy of the presentence
report transmtted to the Bureau of Prisons.

I T 1S SO ORDERED

Dated this 25'" day of July, 2005 at Topeka, Kansas.

s/ Richard D. Rogers
United States District Judge



