IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATES OF AMERICA,
Hantiff,

Crim. Action.
V. No. 04-10236-01-WEB
CURTISK. GILLESPIE,

Defendant.

N N N N N N N N N N

Memorandum and Order

Thismatter came before the court on the defendant’ s objections to the Presentence Report. The
court ruled ordly on the objections a the sentencing hearing of October 3, 2005. This written
memorandum will supplement the court’s ord rulings.

The defendant filed four objections to the Presentence Report. At the sentencing hearing, defense
counsdl made clear that the objections did not chalenge the factud dlegations in the Report, but went to
the issue of whether the enhancementsor reductionsat issue were appropriate under the factsinthe Report.

1. Objection No. 1 -- Defendant challengesthe additionof one crimind history point in ] 71 of

the PSR. Hearguesthe conviction listed in this paragraph should not count asacrimina history point under
USSG § 4A 1.2 because the term of probation imposed in the case was less than one year and the time
served was less than 30 days.

The court finds that the addition of the crimina history point isappropriate. Theavailablerecords
for the conviction ligted in ] 71 of the PSR shows that the defendant was initidly given a suspended jall

sentence of 30 days for the Rice County offense and placed onprobation, but his probationwasrevoked



and he was ordered to serve the jal time. The court concludes that this qudifies as a “ sentence of
imprisonment of at least 30 days,” notwithgtanding defendant’ s contentionthat he actualy served something
lessthan 30 days. See USSG 4A1.2(c)(1) (prior sentence is counted if “the sentence was ... aterm of
imprisonment of at least thirty days,...”).

2. Objection No. 2 -- Defendant next chalenges the addition of 2 pointsin 59 for possesson

of afirearm. He argues he did not possess a firearm in any drug trafficking crime.

The court findsthat the enhancement for possession of afirearmis appropriate. This enhancement
should be agpplied when a weapon was present, unless it is dearly improbable that the weapon was
connected withthe offense. USSG 2D1.1, comment (n.3). Thefactsin the Presentence Report show that
the defendant wasin actua or constructive possessionof one or morefirearms, induding the fireermon his
personon December 14, 2003, and the firearms later found in the residences on Chemical street and East
Tenth Street in Hutchinson. Moreover, the circumstances under which these firearms were possessed
show that they were rlated to the defendant’ s drug trafficking. The objection is therefore denied.

3. Objection No. 3 -- Defendant next objectsto the 2 point enhancement in 62 for “recklesdy

cregting a substantia risk of death or serious bodily injury to another person in the course of fleeing from
a law enforcement officer,” under Section 3C1.2. Defendant argues the enhancement should not apply
here because ultimately stopped his vehicle and pulled over.

The court findsthat the enhancement isappropriate. Section 3C1.2 of the Guidelinesprovidesthat
"[i]f the defendant recklesdy created a substantia risk of degth or serious bodily injury to another person
in the course of fleeing from a law enforcement officer, increase by 2 levels” “Reckless’ refersto a

gtuation in which the defendant was aware of the risk created by his conduct and the risk was of such a



nature and degree that to disregard that risk congtituted a gross deviation from the standard of care that
areasonable personwould exercise in such astuation. USSG § 2A 1.4, comment. (n.1). Thedefendant’s
conduct in this case -- duding the police by driving a vehide at a high rate of gpeed, through resdentia
areas and around a police barrier -- isthe type of conduct to whichthis enhancement applies. See United
Statesv. Conley, 131 F.3d 1387, 1390 (10™ Cir. 1997) (citing cases). The objection istherefore denied

4. ObjectionNo. 4-- Ladly, defendant arguesthat he should recelve a2-point reductionfor being

aminor participant in the offense. Hearguesthat he was not the leader of the crimind activity, and that he
merely did what he was told to do.

The court finds that the objection should be denied. Section 3B1.2 permits a 2-level reduction,
but only for a defendant “who plays a part in committing the offense that makes him substantidly less
culpable thanthe average participant.” USSG 8§ 3B1.2, comment n.3(A). A defendant hasthe burdenof
establishing by apreponderance of the evidence that heisentitled to areduction under this section. In this
ingtance, Mr. Gillespie' s role could not be said to be minima or minor, as he fully participated in the drug
trafficking activity on severd occasions by picking up and ddivering drugs. Thereisno evidence that he
was less than a full participant, even if he was not the leeder of activity. Accordingly, his objection is
denied.

Conclusion.

The defendant’ s objections to the Presentence Report are DENIED. The Probation Officer in
charge of this case shdl see that a copy of this order is gppended to any copy of the Presentence Report
made available to the Bureau of Prisons.

IT IS SO ORDERED this_3“ _ Day of October, 2005, at Wichita, Ks.
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sWedey E. Brown

Wedey E. Brown
U.S. Senior Didtrict Judge



