I N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS

UNI TED STATES OF AMERI CA, )

Plaintiff, g CRI M NAL ACTI ON
V. 3 No. 04-10133-01
MARK E. M LLER, g

Def endant . %

MEMORANDUM AND ORDER

Amended Motion for New Tri al

After hearing the testinony of witnesses called by def endant,
the statenents and argunents of counsel and review ng defendant’s
amended nmotion for new trial (Doc. 30), the court overrules the
nmotion. The court finds that defendant has conpletely failed to
make the five part showing required for a notion for new trial

based on newy discovered evidence. United States v. Conbs, 267

F.3d 1167, 1176 (10th Cir. 2001), with the possi bl e exception that
the “evidence” was discovered after trial. What was di scovered
after trial by the public defender’s investigator was a statenment
or statenents by nmenbers of defendant’s famly to the effect that
Tonei sha Friday supposedly stated that police officers threatened
to take her baby if she did not testify for the governnment agai nst
defendant. The court credits Ms. Friday’'s testinony at trial and
again at the hearing which does not support defendant’s famly
menbers’ affidavits and the testinony of N collette MIler. Even
if the court was inclined to credit Ms. MIller’s testinony, at best

it would be inpeaching as to Friday' s testinmony and perhaps the




testi nony of unnaned officers. As presented, however, Ms. Mller’'s
testinmony is so larded with hearsay that it is entitled to no
wei ght. The court expressly finds that the new “evidence” is not
of such a nature that in a newtrial, it would probably produce an
acquittal.

Fed. R Crim P. 32(i)(3)(B)

The governnment’s objection is overruled for reasons stated
i n open court. |If the governnent believes that defendant commtted
perjury at trial, it is free to seek an indictnent.

Def endant’s objection nunmber 1 is sustained.

Def endant’ s request for a downward departure based upon over
representation of defendant’s crimnal history is overruled. The
mere fact that defendant’s crimnal history is made up of nultiple
m sdemeanor convictions i s not persuasive.

I T 1S SO ORDERED
Dated this 28t h day of June 2005, at Wchita, Kansas.

s/ MNonti Bel ot
Monti L. Bel ot

UNI TED STATES DI STRI CT JUDGE




