IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS
UNITED STATES OF AMERICA,
Hantiff,
V. No. 04-10120-01-WEB

GLADYSM. MADISON,

Defendant.
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M emorandum and Order

The defendant Gladys Madison previoudy pled guilty to one count of embezzZlement by a bank
employee. Thematter camebeforethe court for ahearing on the defendant’ s objectionsto the Presentence
Report. The court ordly denied the objections at the sentencing hearing of January 10, 2005. Thiswritten
memorandum will supplement the court’s ord ruling.

1. Defendant’ sfirst objection. The defendant’ sfirst objection concerns a 2-level enhancement

in 918 of the PSR for “ Abuse of Pogtion of Trust” pursuant to USSG 83B1.3. Defendant argues that
athough her job title was “Branch Manager,” her actud duties were those of an ordinary bank tdller and
customer-service representative, withno discretionary authority to make loans or performother managerid
functions. She contends she was subject to the same type of supervision asweretdlers a the main bank,
and that she did not have the type of discretion that warrants an enhancement under 8 3B1.3. Shepoints
out that the enhancement was not intended to apply to embezzlement by a bank teller. Additiondly,
defendant argues that the enhancement cannot be gppliedin this case due to Blakely v. Washington,124

S.Ct. 2435 (2004), because she did not admit the facts upon which the enhancement is based.



The Government argues that the enhancement is appropriate because the defendant used her
managerid positionand her knowledge of the bank’ s systemof checks and balances, induding itsauditing
procedures, to carry out her scheme. The Government presented evidence at the sentencing hearing of the
nature of the defendant’ s duties with Intrust Bank.

Asaninitid matter, the court rgects defendant’ sargument that Blakely v. Washington precludes
gpplication of the enhancement. The court finds that when the defendant waived her right to jury trid and
pled guilty, and she submitted a Petition to Plead Guilty and entered into a Plea Agreement agreeing thet
she would be sentenced by the court under the federal sentencing guiddines, she thereby waived any right
to have a jury determine the facts relating to sentencing. Cf. Blakely, 124 S.Ct. at 2541 (“When a
defendant pleads guilty, the State is free to seek judicia sentence enhancements so long as the defendant
ether stipulatesto the relevant facts or consentsto judicid factfinding.”).

Asfor the enhancement itsdf, based on the evidence presented the court finds that the defendant
abused a pogtion of private trust and used specid ills in a manner that sgnificantly facilitated the
commisson and concealment of the offense. A podition of trust is characterized by professond or
managerid discretion; persons holding such positions are typicaly subject to much less supervison than
employees whaose duties are primarily non-discretionary. Thus, the enhancement in 8 3B1.3 is intended
to apply to embezzlement of adlient’ sfundsby an attorney serving as a guardian, but not to embezzlement
by an ordinary bank teller. USSG § 3B1.3, n. 3. The evidence here showed that the defendant was
placed in a position of trust as the BranchManager of two smdl branch offices of Intrust Bank. She was
the sole employeeinthese two officesand she clearly had more authority thanan ordinary bank teller. Her

responghilities included the preparation of ledger tickets used by the bank to conduct periodic audits of



the branch offices. Because of that, and because of her specidized knowledge concerning the bank’s
procedures, she was able to continue embezzling funds fromthe bank over afour-year period by cresting
fraudulent transactions on the ledgers. Her podtion of trust and her specialized knowledge clearly
facilitated the commission and concedment of the offense. Assuch, the court finds that the enhancement
under § 3B1.3isappropriate. Cf. United Satesv. Chanthaseng, 274 F.3d 586, 589-90 (1% Cir. 2001)
(enhancement applied where defendant was the branch's sole decision-maker for transactions in question
and was dlowed to fredy countersgn her owntickets); United States v. Anderson, 259 F.3d 853, 862-
63 (7" Cir. 2001) (enhancement applied to bank assstant branch manager who had significantly more
authority over accounts than bank tdlers); United States v. Lee, 229 F.3d 1160 (Table) (unpublished),
2000 WL 975179 (9th Cir., dul. 14, 2000) (enhancement gppliedto branch manager; noting “management
could not have expeditioudy determined whether defendant was engaged in unlawful activity because he
was the only full-time employee at the branch.”); United Statesv. Ehrlich, 902 F.2d 237, (5" Cir. 1990)
(bank clerk was subject to the enhancement where she used her authorityto balance loan accountsto make
debits and embezzle funds).

2. Defendant’s second objection -- Motion for Departure. Defendant’s second objection

argues that a downward departure is warranted based on al of the facts -- including the defendant’s
motivation for committing the offense, her extensve hedth problems, and her post-offense conduct.

The court finds that the defendant’ s request for a downward departure must be denied. The
defendant’ sdam that she took money inthis case to help her family isnot a persuasive basis for departure,
particularly in view of the fact that her conduct took place over along period of time and was due in part

to her gambling over the internet. Cf. USSG § 5H1.6 (family ties and responghilities are not ordinarily
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relevant indetermining whether adepartureiswarranted). Nor isthe defendant’ shedth apersuasivebass
for departure. The defendant’ s health problems do not congtitute an extraordinary physica impairment,
and prisonofficdadswill be able to provide for the defendant’ s basic hedlth needs during her incarceration.
See 5H1.4 (physcad condition isnot ordinarily rdlevant to a departure). The court has considered dl of
the factors cited by the defendant in her memorandum, but finds no basis for a departure on these facts.
Accordingly, her request for a departure is denied.

Conclusion.

Defendant’ sobyjectionstothe Presentence Report, and her Motionfor Downward Departure(Doc.
18) are DENIED. The Probation Officer in charge of this case shal see that a copy of this order is
appended to any copy of the Presentence Report made available to the Bureau of Prisons.

IT ISSO ORDERED this_11"  Day of January, 2005, at Wichita, Ks.

SWedey E. Brown

Wedey E. Brown
U.S. Senior Didtrict Judge




