INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

JUAN PABLO GONZALEZ-GONZALEZ, )
)
Petitioner, )
)
)
V. ) Case No. 04-10067-01-WEB
) 05-3148-WEB
)
UNITED STATES OF AMERICA, )
)
Respondent. )

MEMORANDUM AND ORDER

Now before the Court isthe timely motionof petitioner Juan Pablo Gonzalez-Gonzaez, to vacate,
set asideor correct his sentence under the provisions of 28 U.S.C. § 2255. |n response, the Government

filed a motion to enforce the plea agreement. Petitioner filed no traversein reply.

|. BACKGROUND

A review of the record reflects that petitioner pled guilty on May 17, 2004 to Count 1 of the
indictment, whichchargesaviolaionof 8U.S.C. § 1326(a) and (b)(2), re-entry after deportationfollowing
aconvictionfor an aggravated fdony. (Doc. 5). Inthe pleaagreement, petitioner agreed that the evidence
would show asfollows:

On August 14, 1996, the defendant, a citizen of Mexico who is not a citizen or nationa of the

United States, was convicted of the feony offense of aggravated assault inHarris County, Texas.

Then, onAugust 15, 2000, the defendant was lawfully deported fromthe United States at L aredo,
Texas. Findly, on March 7, 2004, the defendant was found in the United States at Wichita,
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Sedgwick County, Kansas, having not obtained permission from the Attorney Generd of the

United States or the Secretary of Homeand Securitytoregpply for admissioninto the United Sates

or to bein the United States.
(Doc. 16 at 2).

At sentencing, the Court determined that the base offenselevel waseght for violationof 8 U.S.C.
§1326(a). U.S.S.G.82L.1.2(a). Additiondly, the Court determined that petitioner’ soffenselevel should
be increased gxteenlevds because he had been previoudy deported subsequent toa convictionfor acrime
of violence. U.SS.G. 8 2L1.2(b)(1)(A)(ii). Petitioner’s sentence was reduced three levels because he
enteredatimdy pleaand accepted responshbility; consequently, Petitioner’ stotal adjusted offenselevel was
21. U.S.S.G. §83EL1.1(a)(b). Onduly 30, 2004 judgment was entered and the court sentenced petitioner
to 41 months imprisonment at the low end of the gpplicable guiddine range.

On March 28, 2005, petitioner brought this action under 28 U.S.C. § 2255 requesting the Court
correct his sentence due to uncondtitutiona violations of his right to effective assstance of counsdl and his

rights under Blakely v. Washington, 124 S. Ct. 2531 (2004) , United Satesv. Booker, 125 S. Ct. 738

(2005), and United Satesv. Shepard, 125 S. Ct. 1254 (2004).

. STANDARD

The Tenth Circuit has created a 3-prong standard to resolve appeals brought by defendants who
have waived their appdlate rights in the plea agreement. United States v. Hahn, 359 F.3d 1315, 1325
(20th Cir. 2004). To hear such an gpped on the merits this Court must determine: “(1) whether the
disputed appeal fdls within the scope of the waiver of appellaterights; (2) whether the defendant knowingly

and voluntarily waived his appellate rights, and (3) whether enforcing the waiver would result in a



miscarriage of justice as we define herein”. 1d.

[l. ANALYSIS

a Scope

“[A] walver of collaterd attack rights brought under 8§ 2255 is generdly enforceable where the
waver isexpresdy dated in the pleaagreement...” United Satesv. Cockerham, 237 F.3d 1179, 1183
(10th Cir. 2001). The Court “will congtrue apped waivers and any ambiguities in these agreements will
be read against the Government and infavor of adefendant’ s gppellaterights.” Hahn, 359 F.3d at 1325
(quoting United Sates v. Andis, 333 F.3d 886, 890 (8th Cir. 2003)).

Section seven on pages four and five of the plea agreement has the title “Waiver of Apped and
Collaterd Attack”. (Doc. 16). The section states the following:

Defendant knowingly and voluntarily waives any right to appeal or collaterdly attack any matter
inconnectionwiththis prosecution, convictionand sentence. The defendant isawarethat Title 18,
U.S.C. § 3742 affords a defendant the right to appedl the conviction and sentence imposed. By
entering into this agreement, the defendant knowingly waives any right to apped a sentence
imposed which is within the guideline range determined appropriate by the court. The defendant
asowaivesany right to chalenge a sentence or manner inwhichit was determined inany collaterd
attack, induding, but not limited to, a motion brought under Title 28, U.S.C. 8 2255 [except as
limited by United Sates v. Cockerham, 237 F.3d 1179, 1187 (10th Cir. 2001)] and amotion
brought under Title 18, U.S.C. § 3582(¢)(2). In other words the defendant waives the right to
appeal the sentence imposed in this case except to the extent, if any, the court departs upwards
from the gpplicable sentencing guiddine range determined by the court. However if the United
States exercises its right to appeal the sentence imposed as authorized by Title 18, U.S.C. §
3742(b), the defendant is released from this waiver and may appedl the sentence received as
authorized by Title 18, U.S.C. § 3742(a).

(1d. at 4-5).

The pleaagreement specificaly includesa statement walving theright to attack the sentencethrough



collatera review ona § 2255 motionwiththree exceptions. The waiver dlows for an apped to the extent
that the court departs upwards from the gpplicable sentencing guiddine range determined by the court, on
a8 3582 motion, and as dlowed by Cockerham. United States v. Cockerham, 237 F.3d 1179 (10th
Cir. 2001). In Cockerham, the court held “that a plea agreement waiver of post-conviction rights does
not waive the right to bring a 8 2255 petition based onineffective ass stance of counsel daims chdlenging
the validity of the pleaor the waiver.” Cockerham, 237 F.3d at 1187.

Petitioner clams that the Court violated his rights under Booker, Blakely, and Shepard by
uncondtitutionally gpplying a sentencing enhancement of 16 levels based onhisprior convictionfor acrime
of violence without submitting thisissueto a jury. Asthe above excerpt from the plea agreement states,
Petitioner preserved the ability to apped only three issues. Petitioner’s claim regarding the sentencing
enhancement is not related to an upward departure; rather, it chalengesthe manner inwhich the gpplicable
sentencing range under the guiddines was determined.! SeeU.S. v. Green, 405 F.3d 1180, 1189 (10th
Cir. 2005) (Booker dam came within the amhit of the appellate waiver as it did not relate to issues
regarding the application of the sentencing guiddines). Moreover, thisclam obvioudy does not meet the
second or third exceptions to the waiver because it isnot a 8§ 3582 motionnor isit anineffective assistance
of counsd dlam. Therefore, this clam fals within the scope of the waiver.

Petitioner makes three ineffective assistance of counsdl clams. Petitioner’ s ineffective assistance

damsdo not specificdly attack the vdidity of the pleaor waiver; however, the Court will liberdly construe

! The Court notes that Petitioner’ s sentence of 41 months was a the low end of the guiddine
range. Petitioner’ stotal offense level was 21 and the crimina history category was |, which hasa
guiddine range of 41-51 months.
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the ineffective assistance dams in his pro se petition to do so. Hall v. Bellmon, 935 F.2d 1106, 1110
(10th Cir. 1991). Therefore, the ineffective assistance clams do potentialy fal outsde the gppellate

waver.

b. Knowing and Voluntariness of Petitioner’s Waiver

This Court will only enforce pleaagreementsthat defendants enter into knowingly and voluntarily.
Hahn, 359 F.3d at 1328; United States v. Elliott, 264 F.3d 1171, 1173 (10th Cir. 2001). Petitioner
bears the burdento show that he did not make the plea agreement knowingly and voluntarily. Hahn, 359
F.3d at 1328; United Sates v. Edgar, 348 F.3d 867, 872-873 (10th Cir. 2003). Petitioner does not
dispute the voluntariness of the waiver. The plea agreement, petition to pleaguilty, and the Rule 11 plea
colloquy covered the consequences of the plea and when asked if the plea was made knowing and
voluntarily, Petitioner responded dfirmativdy. (Doc. 16, 17); see Hahn, 359 F.3d at 1325 (when
determining whether awaiver of gppellate rights was knowing and voluntary, the Court examinesboththe
language of the plea agreement and an adequate Federd Rule of Criminad Procedure 11 colloquy). The

Court holds that Petitioner entered into the waiver knowing and voluntarily.

c. Miscarriage of Justice

An enforcement of an gppellatewalver does not result inamiscarriage of justice unless one of four
gtuationsis present: (1) where the district court relied on animpermissble factor suchasrace, (2) where
ineffective ass stance of counsdl in connection with the negotiation of the walver rendersthe waiver invdid,

(3) where the sentence exceeds the statutory maximum, or (4) where the waiver is otherwise unlawful.”
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Hahn, 359 F.3d at 1327. The petitioner hasthe burdento show that enforcement of the waiver inthe plea
agreement would result inamiscarriage of justice. United Statesv. Anderson, 374 F.3d 955, 959 (10th
Cir. 2004).

Petitioner fallsto show that his appeal meets any of these four factors. Thereis no evidence to
show that this Court relied on any impermissible factor such asrace. Petitioner’ s sentence of 41 months
iswel below the 20 year atutory maximum. See 8 U.S.C. §1326(b)(2). The fourth factor is satisfied
when the walver contains an error that “serioudy affects the fairness, integrity, or public reputation of
judicid proceedings.” Anderson, 374 F.3d at 959; see United Sates v. Olano, 507 U.S. 725, 732
(1993). Ptitioner does not argue that the waiver is unlawful or contains an error.

Petitioner does argue that his counsd was ineffective and the Court will construe these clams
liberdly as chdlenging the vdidity of the appel late waiver. Petitioner claimsthat his counsd wasineffective
because: 1) he was not advised of hisright to file an gpped; 2) he was not advised of hisright to ajury trid,;
and 3) he was not advised that the Government would seek a 16 level sentence enhancement.

The right to effective assstance of counsd is defined as a two part test in Strickland v.
Washington, 466 U.S. 668 (1984). Firg, Petitioner must show that his attorney’s representation fell
bel ow an objective standard of reasonableness. 1d. at 687-688. Second, Petitioner must show that there
isareasonable probability that but for counsd’ s deficient performance, the result of the proceeding would
have been different. 1d. at 694. “A reasonable probability is a probability sufficient to undermine
confidence in the outcome.” 1d.

Petitioner daimsthat his attorney falled to advise him that he had aright to ajury trid and aright

to apped. Petitioner stated differently in the plea agreement and the petition to pleaguilty. (Doc. 16, 17).
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Petitioner Sgned a petition to plea guilty on the same day he pleaded guilty. (Doc. 17). The
following paragraphs appear in this document:

(7) ...If 1 plead “NOT GUILTY"” | know the Congtitution guarantees me (a) the right to a speedy
and public trid by ajury...

(8) I know that if | plead “GUILTY,” | am thereby waiving my right to atrid, and tha there will
be no further trid of any kind, either before a Court or jury; and further, | redlize the Court may
imposethe same punishment asif | had pleaded “NOT GUILTY,” stood trid, and been convicted

by ajury.

(19) | believe that my lawyer has done all that anyone could do to counsd and assst me, AND |
AM SATISFIED WITH THE ADVICE AND HELP HE HAS GIVEN ME.

(23) | offer my pleaof “GUILTY” fredy and voluntarily...

(25) | swear that | have read, understood, and discussed with my attorney, each and every part
of this Petition to Plead Guilty, and that the answerswhichappear inevery part of this petition are
true and correct.

(Id. at 2, 5, 6).
The signed plea agreement further Sates:

1. Defendant’s Guilty Plea....By entering into this plea agreement, the defendant admits to
knowingly committing this offense, and to being guilty of this offense. The defendant understands
that the maximum sentence that may be imposed is 20 yearsin prison...

4. Sentenceto be Determined by the Court. The defendant understands that the sentence to be
imposed will be determined solely by the United States Didtrict judge. The United States cannot
and has not made any promise or representation as to what sentence the defendant will receive.

7. Waiver of Appeal and Collateral Attack. [see text as dtated earlier in this opinion]

11. No Other Agreements. The defendant has had sufficient time to discuss this case, the
evidence and this agreement with the defendant’ s attorney and defendant isfully satisfied with the
advice and representation provided by defendant’ s counsd ... The defendant acknowl edgesthat the
defendant is entering into this agreement and is pleading guilty because the defendant is guilty and
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isdoing S0 fredy and voluntarily.
(Doc. 16).

The Rule 11 colloguy also shows that the Court pointed out that after a guilty plea, defendant will
have bargained away his rights to appeal and to have ajury trid. Petitioner acknowledged thisfact, aswell
as daing that he was satisfied with his counsdl and that he was entering his pleafredy and voluntarily.

Petitioner cannot credibly argue now that his counsd faled to advisshimof histrid and gppellate
rights when he so clearly swore in court to the contrary. (Doc. 16, 17).

Representations of the defendant...aswell as any findings made by the judge accepting the plea,

condtitute aformidable barrier in any subsequent collateral proceedings. Solemn declarationsin

open court carry a strong presumption of verity. The subsequent presentation of conclusory
adlegations unsupported by specificsis subject to summary dismissal, asare contentions that inthe
face of the record are wholly incredible.

Lasiter v. Thomas, 89 F.3d 699. 702 (10th Cir. 1996).

Therefore, Petitioner fals to show that his counsd fell bedow an objective standard of
reasonableness. Moreover, Petitioner cannot stify the second Strickland prong. Even if counsd had
faledto informPetitioner of these rights, Petitioner cannot dam that the resultswould have beendifferent.
Petitioner stated that he knew hisrightsto tria and appeal would be adversaly impacted by pleading guilty
and he pleaded guilty anyway. (Doc. 16, 17). Petitioner falsto show he would have done differently had
his counsd aso told him of theserights.

Petitioner’ s third ineffective assstance damisequdly meritless. Petitioner arguesthat hiscounsd
never advised him that the Court could impose a16 leve increaseinhisbase leve for his offense. Failing

to inform a defendant about a potential increase in the offense level a sentencing is tantamount to an

erroneous sentencing prediction.  Petitioner’s claim fails because erroneous sentence predictions do not
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conditute deficient performance under Srickland. See United Statesv. Estrada, 849 F.2d 1304, 1307
(10th Cir. 1988) (not ineffective ass stance when counsd told defendant he would get alight sentence and
defendant received 12 years imprisonment); see also Fields v. Gibson, 277 F.3d 1203, 1214 (10th Cir.
2002) (an erroneous sentence estimate does not render a pleainvoluntary).

Petitioner has failed to show that enforcement of thiswaiver will result in amiscarriage of justice;

therefore, the waiver of collateral apped islawful.

111. Blakely, Booker and Shepard dam

Evenassuming arguendo, that the waiver of collateral rightswas not enforceable, Petitioner would
dill have no vdid dam. Petitioner cdamsthat the Court illegdly increased the offense level by 16 dueto
a prior conviction for a crime of violence. Petitioner does not dispute the Court’s finding that his prior
conviction in Texas for aggravated assault was a crime of violence; rather, he argues that this finding was
unconditutional because it was not determined by a jury. Petitioner claims that Blakely, Booker, and
Shepard support this proposition. Petitioner isincorrect.

Firgt, Petitioner’ s reliance on Booker is misguided because Booker isnot retroactively gpplicable
on collaterd apped. Beyv. United States, 399 F.3d 1266, 1269 (10th Cir. 2005) (Booker not available
on collaterd review).

Second, Blakely does not forbid the use of prior convictions. In Booker, the Supreme Court
reeffirmed its holding in Apprendi and Blakely by stating that “[a]ny fact, other than a prior conviction,
which is necessary to support a sentence exceeding the maximum authorized by the facts established by

apleaof guilty or ajury verdict must be admitted by the defendant or proved beyond areasonable doubt.”
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Booker, 125 S. Ct. At 756; see Blakely, 124 S. Ct. at 2536.

Ladly, Petitioner’s rdiance on Shepard is misplaced. While Shepard restricted the type of
materials a Court can use when classifying aprior conviction, it does not stand for the principle thet prior
convictions must be provento ajury before ajudge can use them to increase the offense level. Shepard,
125 S. Ct. at 1263.

Thereis no merit to Petitioner’ s grievance. In aTenth Circuit case, the court held that “[n]either
the existence of prior convictions, nor their classificationas “vident felonies,” condtitutefacts that must be
charged in an indictment and proven to a jury under a “beyond areasonable doubt” standard.” United
Satesv. Moore, 401 F.3d 1220, 1224 (10th Cir. 2005); see also United Statesv. Williams 410 F.3d
397, 402 (7th Cir. 2005) (adigrict court can make findings about a defendant’s crimina history including

facts regarding prior convictions and the nature of those convictions).

IT ISORDERED FOR THE REASONS SET FORTH ABOVE that the government’ s motion
to enforce the plea agreement (Doc. 25) be GRANTED;
IT ISFURTHER ORDERED that Defendant’ smotionfor relief under the provisons of 28 U.S.C.

Section 2255 (Doc. 24) be DENIED.

SO ORDERED this 8th day of September, 2005.
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9 Wedey E. Brown

Wedey E. Brown, Senior U.S. Didtrict Judge
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