IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATES OF AMERICA,
Plantiff,
V. No. 04-10001-01-WEB

KEVIN L. SCHOENHALS,

Defendant.
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M emorandum and Order

This matter came before the court on April 29, 2005, for a hearing to determine whether Mr.
Schoenha's should be remanded to a suitable facility on the ground that his continued rel ease would create
asubstantia risk of bodily injury to another person or serious damage to property of another. See 18
U.S.C. § 4243(g). After hearing evidence presented by both sides, the court determined that Mr.
Schoenhds's release would create such a risk, and the court orally ordered that Mr. Schoenhals be
remanded to the custody of the Attorney Genera. Thiswrittenmemorandum will supplement the court’s
ord ruling.

|. Background.

On January 7, 2004, a one-count Indictment was filed againgt defendant Kevin L. Schoenhas
charging imwithunlawfully threateningto murder afederal agent inviolationof 18 U.S.C. § 115(a)(1)(B).
Doc. 8. On September 22, 2004, the court, based upon a stipulation of the parties and a report of a

clinica psychologig, found that the defendant was not guilty of the offense by reason of insanity, and the



court ordered that an additiond psychologica examination be conducted to determine if the defendant’s
release would create a substantid risk of bodily injury to another. Doc. 21. Based on the results of the
latter examination, the court found on November 30, 2004, that Mr. Schoenhds had shown by clear and
convincing evidence his condition had improved to the extent he could be conditiondly released under a
prescribed regimenof care. Doc. 26. See 18 U.S.C. § 4243(f)(2).! The court noted that areport by Dr.
Joseph R. Hertzler, Clinic Psychologist withPrairie View Mental Hedlth Center, Newton, concluded that
duetoMr. Schoenhas compliancewithprescribed medicationand ongoing menta hedthtreatment, hewas
not currently dangerous to himsdf or anyone ese, dthough Dr. Hertzler noted that the defendant had a
history of questionable compliance and could become dangerous whennot complying withhis prescribed
treatment. Dr. Hertzler reported that Mr. Schoenhad s could reasonably be expected to remaininremisson
if he actively participated in follow-up trestment and complied with medication management, and he
recommended outpatient follow-up as a condition of release induding, at aminimum, regular appointments
with the treating psychiatrist and community-based services to assure compliance. To satisfy the
requirements of this recommendation, counsel for Mr. Schoenhals provided aletter fromDr. Lin Xu, steff
psychiatrist withCOM CARE Medicd Services, Wichita KS, whichcontained aproposed trestment plan
for Mr. Schoenhas. That plan provided in part that the defendant would submit to psychiatric evaluation
and follow-up trestment on a regular basis with Dr. Xu, induding a prescribed regime of psycho tropic

medication and blood tests to assure the defendant's compliance. Based on the evidence presented, the

! Both parties agreed that the court should direct that Mr. Schoenhals should be examined locally
and that it should proceed under 8 4243(g) to determine the conditions for the defendant’ s rel ease without
firg returning Ms. Schoenhals to the custody of the Attorney Generdl.
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court concluded in its November 30" Order of Release that the defendant’ s release would not pose a
substantia risk of bodily injury to another person if he were to comply with various specific conditions,
induding the fallowing:

Mr. Schoenhals shal comply with any comprehensive trestment plan, other mental
hedlth plans and supportive-type therapies as determined by COMCARE Medica
Services, Wichita, KS and other mentd hedlth professionals tresting Mr. Schoenhals.

Thiswould include voluntary admission to aloca psychiatric hospita on an inpatient
bass should it become necessary;

Mr. Schoenhaswill continue to be medication compliant and take prescribed
medications as ordered and as may be adjusted by his treating psychiatrist in the
community;

Mr. Schoenhds shdl abide by the standard conditions of supervision as gpproved
by the U.S. Probation Office; and

That the U.S. Probation Office assst in the supervision of Mr. Schoenhds, pursuant
to 18 U.S.C. 8 3603(8)(a) and § 3154(12)(a).

Doc. 26.

On April 22, 2005, the court received a Petition from the U.S. Probeation Office dleging that Mr.
Schoenhds had failed to comply with the treetment plandetermined by Dr. Xuand COMCARE Medica
Services. Based on that petition, the court directed that the defendant be brought before the court to show
cause why the conditiona order of release should not be revoked. At astatus hearing on April 25, 2005,
the court conferred with the parties and set the matter over for an evidentiary hearing on April 29, 2005.
Atthe April 29" hearing, the court received documentary evidence and heard testimony fromthe following
witnesses: Dr. Lin Xu, Nurse Practitioner Deborah Murphy, U.S. Probation Officer Chris McNeil, and

defendant Kevin Schoenhals.



1. Summary of Evidence and Court’s Findings.

Dr. Lin Xu, a psychiatrist with COMCARE, first saw Mr. Schoenhds back in 1998, when the
defendant was admitted to St. Joe Hospita during a psychotic episode. She began treating him again
folowing the court’s order of November 29, 2004. Dr. Xu diagnosed Mr. Schoenhals as having
schizoaffective disorder, and she prescribed psycho tropic medication induding Depakote. The
defendant’ s symptoms included agitation, inability to deep, fixed ddusiond beiefs, episodes of mania, and
ddusons and thoughtsof grandeur. Dr. Xu initidly saw the defendant about once aweek after hisrelease
in December of 2004, but his sessons were graduadly reduced as the defendant’s symptoms improved.
Severd months later, Dr. Xu noted arelgpse, with the defendant exhibiting symptoms induding difficulty
thinking and ddusons of grandeur. She asked for arandom blood test to seeif the defendant wastaking
hismedications, but the defendant could not be located for several days. When he waslocated and took
ated, his serum levels of medication were onthe low side but were within the thergpeutic range. Dr. Xu
believed the defendant likey had not been taking his medications and may have taken them just before
being tested.

At some point in mid-April U.S. Probation Officer Chris McNell received acdl from an officer
with the Kansas Highway Patrol & Capita Police regarding a message that had been left on a telephone
answering machine. The officer believed the message had been intended for Governor Kathleen Sebelius.
It was actudly left on a telephone number one-digit removed from the Governor’s phone line. The
message, whichwas largdy nonsendicd [“Are you getta gettagoin’ fluffy fluffy or are yougettagoin’ fluffy
fluffy now?’], induded areference to “Kathy” being “involved in extortion” and said she “better clean up

her [act] real quick.” The call was traced to the defendant’ s resdence. Mr. McNeil heard the recorded
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message and recognized the defendant’ svoice. Mr. McNell subsequently spoketo Mr. Schoenha s about
the message. Mr. Schoenha s admitted having tried to contact the Governor’ s office on severa occasions,
but said he had not |eft any message and did not make this cdll.

On April 20, 2005, Dr. Xu met withMr. Schoenhds and noted he was very anxious and guarded
and did not want to provide information. Hewaswriting down everything Dr. Xu said and was exhibiting
ggnsof paranoia. Hewasvery angry at the government and was preoccupied. Dr. Xu concluded that Mr.
Schoenhds could be adanger to himsdlf or othersand that he needed immediate hospitalization to become
gable. She told Mr. Schoenhds that she wanted him to go to see psychiatrist Dr. Paul Murphy at the
hospital. Mr. Schoenhals responded that he needed to go home to take care of some things and would
then go. Dr. Xu told him that he needed to go to the hospitd right away, but the defendant got upset and
rushed out. Hegot in hiscar and left. Dr. Xu, bdieving the defendant wasa danger to himself or others,
filed an emergency court hold alowing the police to pick up the defendant and take him to the hospital.

Accordingto Mr. Schoenhds' tesimony, heleft Dr. Xu's office because he “had aschedul€’ that
he wanted to complete. He said that when Dr. Xu stood up, he considered ther gopointment concluded,
and he did not understand that Dr. Xu wanted himto go to the hospital immediatdy. He dso testified that
he wanted his personal physician to examine him and was working on some court papers at home he

wanted to finish before he went to the hospitd.? He testified that he went to lunch after he left Dr. Xu's

2 The motion to whichMr. Schoenhd's referred was subsequently filed by him with the court. See
Doc. 29. It bearsanotarized Sgnaturedated April 21, 2005. Themotionislargely incoherent but appears
to argue that Mr. Schoenhals has been successfully treated and is no longer in need of treatment by
COMCARE or supervison by the U.S. Probation Office. For the reasons indicated in this order, the
motion (Doc. 29) is denied.



office, and later went to an Immediate Care Center at Wesley Hospital complaining of facid pan. He
conceded that he did not tell the doctor at Immediate Care (who was not apsychiatrist) anything about his
history of mentd iliness or the incident invalving Dr. Xu, but in his tetimony he stated that any medica

doctor should have been adle to determine if heneededimmediatepsychiatric care. The defendant testified
that he thought he needed some deep before he went to the hospita, so he went home after visiting
Immediate Care. He testified that he tried to reach Dr. Murphy to set up an gppointment but was unable
todo so. Hecontacted hisregular physcian, an osteopath, and was ableto make an appointment for April

26". The defendant testified he was subsequently degping at his apartment when he heard a knock on the
door. He tedtified that he thought someone was coming to vist him, so he got up and went to take a
shower. When hegot out of the shower, he saw two Wichita palice officers sanding in hisbedroom. The
officers took him in handcuffs to Good Shepherd Hospitd.

At Good Shepherd Hospital, Nurse Practitioner Debra Murphy saw Mr. Schoenhas onApril 22,

As Ms. Murphy took the defendant’s personal history, she noticed he was very guarded about giving
information. She had dready received some information about the defendant’ s recent behavior from Dr.

Xu and/or from COMCARE. Ms. Murphy noted that the defendant was agitated and disheveled, and

looked like he had not dept well or had dept in his clothes. When Ms. Murphy asked if he were taking
his medications, Mr. Schoenhd's responded that he did not need to take medications anymore and that he
had discharged Dr. Xu as his physcian. Hesad hewasgoingto see his own doctor, a Immediate Care,

but he could not provide the name of the doctor. Ms. Murphy knew there was no psychiatrist on staff at
the Immediate Care fadlity. When Ms. Murphy asked the defendant if he had made any threstening phone

cdls, he angrily denied having done so and demanded to know where she got that information. The



defendant got up out of his chair and came towards Ms. Murphy, getting within a foot or so of her,
repeatedly and loudly demanding to know who was making these accusations about a threstening call.
Although Mr. Schoenhas made no verbd threat, Ms. Murphy, an experienced practitioner, found his
behavior intimideting and threatening. She testified that he could not be reasoned with. She backed out
of the interview room and called the U.S. Probation Office. InMs. Murphy’ sopinion, the defendant was
delusona and was a danger to other people.

Thisand the other evidence presented makes clear that Mr. Schoenhals has failed to comply with
the treetment plandetermined by Dr. Xuand COMCARE. The court finds unpersuasive Mr. Schoenhas
explanation that he smply did not understand Dr. Xu or that he was merdly atempting to comply with her
directive to go to the hospitd. The evidence shows that Mr. Schoenhals was resistant to Dr. Xu's
determinationas to what trestment he needed and that he refused to comply with her directive to go to the
hospitd. As noted by Ms. Murphy at Good Shepherd Hospital, the defendant told her that he had
discharged Dr. Xu as his physdan. The evidence clearly establishes that the defendant violated the
conditions imposed in the court’s prior order of release. This may well have been due in part to Mr.
Schoenhals's falure to conagently take his prescribed medications, but whatever the reason, Mr.
Schoenhas' behavior demonstratesthat he is currently unable or unwilling to comply withthetrestment plan
that had been adopted to insurethat his menta hedthremains stable. The uncontroverted evidence before
the court isthat the mentd hedlth profess ond's who saw the defendant during this period concluded he was
delusond and undable and was a danger to himsdf and/or others due to his ungtable condition. Mr.
Schoenhds actions show a lack of control on his part and they aso demonstrate that he has a

misperception that he can determine his own course of medica treatment.



I11. Conclusion.

Thecourtfindsthat inlight of Mr. Schoenhds' fallureto comply withhis prescribed regimenof care
and trestment and his present mental disease, his continued release would pose a substantid risk of bodily
injury to another person or serious damage to property of another. Accordingly, the conditiona order of
release previoudy entered by the court (Doc. 26) is hereby REVOKED. See 18 U.S.C. § 4243(0).

The court further orders that Ms. Schoenhals be, and is hereby, committed to the custody of the
Attorney Generd of the United States in accordance with 18 U.S.C. § 4243(e). Should the director of
afadlity in which Mr. Schoenhds is hospitalized determine in the future that he has recovered from his
mental disease to such an extent that his release or conditiond release under a prescribed regimen of care
would no longer create a substantia risk of bodily injury to another person or serious damage to property
of another, he or she shdl promptly file a certificate to that effect withthe clerk of thiscourt. See18 U.S.C.
8§ 4243(f).

IT ISSO ORDERED this_4™ Day of May, 2005, at Wichita, Ks.

SWedey E. Brown
Wedey E. Brown
U.S. Senior Digtrict Judge




