N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
BILL J. CORY,

Plaintiff,
VS. Case No. 03-4193- RDR

AZTEC STEEL BUI LDI NG,
INC., et al.,

Def endant s.

ORDER

This matter is presently before the court upon plaintiff’s
nmotion for relief pursuant to Fed. R Civ.P. 60(b) from the
court’s order of April 5, 2005.! Having carefully reviewed the
arguments of the parties, the court is now prepared to rule.

In the order of April 5', the court granted defendant’s
nmotion to dismss. The court determined that it | acked personal
jurisdiction over defendants Steel Factory Corporation, Shawn
Davis, Gary Bonacci and Arnold Davis. Plaintiff filed the
instant motion on April 26, 2005. Plaintiff raises a variety
of argunents in contending that the court was m staken in its
opinion. Plaintiff suggests that personal jurisdiction over the
af orenmenti oned def endants exi sts because (1) he asserted a cl aim

under the Kansas Consumer Protection Act; (2) he alleged that

L' Plaintiff has also filed a notion for hearing concerning
this notion. The court does not find that plaintiff has
denonstrated the need for a hearing. Accordingly, this notion
shal | be deni ed.



the defendants were co-conspirators and one of the co-
conspirators was a Kansas resident; (3) he has newy discovered
evi dence supporting his argunments; and (4) the court’s prior

deci sion in Merchants Nati onal Bank v. Safrabank, 1991 W. 173781

(D. Kan. 1991) supported his argunments. Plaintiff contends that
he is entitled to relief based upon surprise under Fed.R Civ.P.
60(b) (1), newy discovered evidence under Fed. R Civ.P. 60(b)(2),
and fraud and m srep-resentati on under Fed.R Civ.P. 60(b)(3).
Before considering the merits of the plaintiff’s notion, the
court nmust first consider whether plaintiff has properly relied

upon Rul e 60(b) in making this notion, an i ssue both sides have

over | ooked. A court can only provide relief from a “fina
judgment, order or proceeding” under Rule 60(b). This court’s
order of April 5, 2005 dism ssed sone, but not all, of the
def endants in this action. An order dism ssing only sone

def endants is interlocutory and thus not “final” for purposes of

Rule 60(b). James By Janes v. Sadler, 909 F.2d 834, 836 (5N

Cir. 1990) (dismssal order was interlocutory where sone

def endants remained as parties to the action); Wwnamker V.

Col unbi an Rope Co., 907 F.Supp. 522, 526-27 (N.D.N. Y. 1995)

(dismissal of some, but not all of plaintiff’s clainm was
interlocutory order “outside the anbit of Rule 60(b)”).

Accordingly, plaintiff’s reconsideration notion does not conme



within the scope of Rule 60(b).

Even t hough plaintiff cannot rely upon Rule 60(b) as a basis
for his reconsideration notion, he is not conpletely forecl osed
fromseeking such relief. 1t is within the plenary power of the
court to review its interlocutory orders to afford such relief
fromthemas justice requires, and this power is not affected by
Rul e 60(b). However, the court need not proceed to the nerits
of plaintiff’s notion because it is untinely. D.Kan.Rule 7.3(b)
provi des that notions for reconsideration nust be filed within
“ten days after the filing of the order unless the tine is
ext ended by the court.” Even though plaintiff did not rely upon
D.Kan.Rule 7.3 in making his motion because, as already
di scussed, his notion is not governed by Rule 60, he was
required to bring the notion within ten days of the April 5,

2005 order. See Calunet Gam ng Group-Kansas, Inc. v. Kickapoo

Tri be of Kansas, 987 F.Supp. 1321, 1331 (D. Kan. 1997). Si nce

he did not do so, the court nust deny the notion as untinely.
Alternatively, evenif plaintiff hadtinely filed his notion

to reconsider, the court would deny it on the nmerits. The court

has discretion whether to grant a notion to reconsider. See

Hancock v. City of Okla. City, 857 F.2d 1394, 1395 (10" Cir.

1988). The court may recognize any one of three grounds

justifying reconsideration: an intervening change in



controlling law, availability of new evidence, or the need to

correct clear error or prevent manifest injustice. See Major v.

Bent on, 647 F.2d 110, 112 (10'" Cir. 1981); Burnett v. Wstern

Resources, Inc., 929 F. Supp. 1349, 1360 (D. Kan. 1996). A notion

to reconsider is not a second opportunity for the losing party
to nmake its strongest case, to rehash argunents, or to dress up

arguments that previously failed. See Voelkel v. Gen. Mtors

Corp., 846 F.Supp. 1482, 1483 (D.Kan.), aff’d, 43 F.3d 1484 (10"
Cir. 1994). Such notions are not appropriate if the novant only
wants the court to revisit issues already addressed or to hear
new ar gunments or supporting facts that coul d have been present ed

originally. See Van Skiver v. United States, 952 F.2d 1241,

1243 (10th Cir. 1991).

Plaintiff appears to argue that personal jurisdiction exists
over any non-resident defendant who is the object of a claim
under the KCPA. Plaintiff, of course, fails to point to any
case for support of this proposition. The court has failed to
di scover any authority for it. |In fact, in all cases involving
clai ms under the KCPA, the Kansas courts have applied the two-
step analysis applied by this court in its order of April 5,

2005. See, e.q., Kluin v. Anerican Suzuki Mdtor Corp., 274 Kan.

888, 56 P.3d 829, 834 (2002); Loeffelbein v. Mlberg Weiss

Ber shad Hynes & Lerach LLP, 33 Kan. App.2d 593, 106 P.3d 74, 77-8




(2005) . The court continues to believe that we correctly
decided the personal jurisdiction issues based upon the
i nformation provided by the parties.

Plaintiff al so contends that he is entitled to
reconsi deration of the court’s earlier order based upon newy
di scovered evidence. This evidence consists of materials
provided to plaintiff by defendants pursuant to di scovery after
t he defendants had filed their nmotion to dismss, but well in
advance of the court’s decision. The court knows of no reason,
and plaintiff had not asserted any, why this information could
not have been provided to the court prior to the April 5'" order.
I n any event, the court has reviewed the i nformati on provi ded by
the plaintiff, and we are not convinced that it woul d change our
prior ruling.

Plaintiff has also argued that the court, in determning
t hat personal jurisdiction did not exist over sone defendants,
overl ooked the allegations in his conplaint that the defendants
wer e engaged in a conspiracy. The court did not overl ook these
al | egati ons. Rat her, the court considered what plaintiff
offered in response to the defendants’ motion to dismss.
Plaintiff failed to offer any witten materials or discovery to
support his conspiracy allegations, and he specifically failed

to counter any of the evidence provided in the affidavit of Lou



Havrilla. See Baldridge v. MPike, Inc., 466 F.2d 65, 68 (10"
Cir. 1972) (“Mere allegation of conspiracy, w thout sone sort of
prima facie factual showi ng of a conspiracy, cannot be the basis
of personal jurisdiction of co-conspirators outside the
territorial limts of the court.”). Under these circunstances,
the court believes that the prior decision was not erroneous.

Finally, in an argunment that borders on frivol ous, plaintiff
suggests that he was “surprised” by the court’s decision to
overturn its ruling in Safrabank and hold that RICO did not
aut hori ze nati onw de service of process. This surprise occurred
despite the fact the court asked for briefs on this particular
issue. In that order, the court specifically cited to Safrabank
and noted that we had previously held that RICO authorized
nati onw de service of process. However, even in light of this
case, the court chose to ask for briefs from the parties
primarily because Judge Van Bebber had recently reconsidered a
prior decision on this issue. Plaintiff should have understood
that, by asking for briefs on the issue, the court was certainly
consi dering whether Safrabank had properly been decided.
Plaintiff’s suggestion of surprise by the court’s later ruling
i'S specious.

| T 1S THEREFORE ORDERED t hat plaintiff’s nmotion for hearing

(Doc. # 88) be hereby deni ed.



| T IS FURTHER ORDERED that plaintiff’s notion for relief

fromjudgnent (Doc. # 87) be hereby denied.

I T 1S SO ORDERED

Dated this 16'" day of August, 2005 at Topeka, Kansas.

s/ Ri chard D. Rogers
United States District Judge



