INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

B & K MECHANICAL, INC,,

Hantiff,
V. Case No. 03-4149-RDR
MARK WIESE and FORREST
MARTINSON d/b/a CONTRACT
WELDING,

Defendants.
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MEMORANDUM AND ORDER

Thismatter comes before the court upon motions to strike contentions fromthe parties’ proposed
pretrid order filed by defendant Forrest Martinsond/b/a Contract Weding (*Martinson”) (Doc. 139) and
defendant Mark Wiese (Doc. 142) and a motion for an extenson of the digpositive motion deedline filed
by defendant Wiese (Doc. 161). Plantiff has responded in oppostion to each of these motions (Docs.
150, 151, & 162, respectively), and no replies were filed to plaintiff’s responses within the permissble
time. The court therefore considers these mations to be fully-submitted and ripe for decison. For the
reasons set forth below, the court denies each of the motions to strike, grants the motion for extension of
the digpogtive mation deadline, and will proceed with entry of the parties proposed pretria order as
revised during the fina pretria conference,

l. Defendant Martinson’sMotion to Strike (Doc. 139)

Defendant Martinson asks the court to strike five check transactions, listed in paragraphs

enumerated 1 through 5, fromthe plaintiff’scontentions sectionof the proposed pretria order on the basis

that plaintiff failled to disclose these transactions as part of itsinitial disclosures and in response to earlier



contentioninterrogatories. Theseinterrogatoriesasked plantiff to detall its contentionswith regard to: how
defendant Martinsonimproperly diverted funds, the specific amount of thefundsdiverted, the date or dates
on which they were diverted, the property which plaintiff claimed Martinson diverted, the value of the
property aleged to be diverted, and how the property was diverted.

Faintiff contends that defendant Wiese, while an employee of plaintiff, hired defendant Martinson
to assst him in performing various jobs, and that during this period, “B&K was [invoiced] and paid
Martinsonfor goods not actudly purchased by Martinson, Martinson retained a portion of the funds, and
the remainder of the funds was paid to Wiese”* The five check transactions at issue are referenced in
plantiff’ scontentions as examples of this activity, and are stated as followsin the proposed pretria order:

Martinson wrote Mark Wiese the following checks, and potentidly others, in addition to
the check referenced above:

1. January 12, 2000, in the amount of $2,400.00 for “3 propane burners with fans’
endorsed by Mark Wiese”

2. May 21, 2000, in the amount of $600.00 endorsed by Mark Wiese.

3. June 14, 2000, in the amount of $2,400.00 for “heat exchanger & refride vaves for
John Morrell” endorsed by Mark Wiese.

4. June 16, 2000, in the amount of $1,800.00 for “1 12" curve conveyor” endorsed by
Mark Wiese.

5. July 7,2001, in the amount of $6,700.00 for “3# 90° curve conv. 24: wide series 220
belt: $7,200.00.” The job number was designated as “W227,” indicating aMark Wiese
job.?

Defendant Martinson propounded interrogatoriesto plaintiff, to whichplaintiff responded on April

12, 2004. Included within these interrogatories and responses were the following rlevant items:

! Proposed Pretrid Order at § V.A. Plaintiff’s Contentions.
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INTERROGATORY NO. 3: Describe in detall how Forrest Martinson improperly
diverted funds from B&K Mechanical.

ANSWER: On information and belief, Defendant Forrest Martinson d/b/a Contract
Wedding diverted funds through former B& K employee Defendant Mark Wiese. At the
present time there is not sufficient information available to detail how the funds were
improperly diverted fromB& K Mechanica. A responsetothisinterrogatory will be made
when the information needed becomes available.

INTERROGATORY NO. 4: Statethe specific amount of the funds B& K Mechanica
clamswere diverted on each individud clam.

ANSWER: At the present time there is insufficient informeation available to detail the
specific amount of fundsdiverted fromB& K Mechanica by Defendants Forrest Martinson
and Mark Wiese. A response to this interrogatory will be made when the information
needed becomes available.

INTERROGATORY NO. 5: Statethe date or datesonwhichB& K Mechanica dams
funds were diverted.

ANSWER: At the present time there is insufficient informetion available to detall the
gpecific amount of fundsdiverted fromB& K Mechanical by DefendantsForrest Martinson
and Mark Wiese. A response to this interrogatory will be made when the information
needed becomes available.

INTERROGATORY NO. 7: Describe the property which B&K Mechanicd dams
Martinson Diverted.

ANSWER: OnOctober 9, 2002, Forrest Martinsond/b/a Contract Weldingsent invoice
number 000139 to B&K Mechanicd, Inc., requesting payment for a2" SSAngle, 1v2" SS
Angle, 2" SSHat, and a6" SS Hat totaling $6,000.00, whichB&K Mechanica promptly
paid. OnMay 14, 2003, Forrest Martinson d/b/a Contract Wel ding sent acheck, number
3168, to B&K Mechanicd, Inc., refunding the $6,000.00 paid by B&K pursuant to
invoice 000139. Forrest Martinson stated onanote accompanying the check, “Thisisa
refund for materids on invoice 139 which replaced invoice 136 per your direction. No
materids were purchased.” On this information and belief Contract Welding has
improperly diverted property fromB& K Mechanicd inthe past by failing to refund B& K
for equipment paid for by B& K and not purchased.

INTERROGATORY NO. 8: State the vdue which B&K Mechanicd clams the
property aleged to have been diverted was worth &t the time of diverson.




ANSWER: At the present time there is not sufficient information available to make a
definitive determinationas to the amount of property diverted of the vaue of suchdiverted
property. A response to this interrogatory will be made when the information needed
becomes available.

INTERROGATORY NO. 9: State the date or dates B&K Mechanica clams the
property was diverted.

ANSWER: At the present time there is not sufficient information available to make a
definitive determination as to the dates the property was diverted. A response to this
interrogatory will be made when the information needed becomes available,

INTERROGATORY NO. 10: Describe in detall how Forrest Martinson improperly
diverted property from B& K Mechanicd.

ANSWER: At the present time there is insuffident information available to detall how
Forrest Martinson improperly diverted property from B&K Mechanicd. A responseto
this interrogatory will be made when the information needed becomes available?

Plantiff provided supplementa responsesto defendant Martinson’ sinterrogatories ontwo occasions prior

to the date the indant motionto strikewasfiled, May 28, 2004 and July 9, 2004, and did not detail the five

check transactions a issue in any of its supplemental responses.

Defendant Martinson contends that plaintiff should have disclosed this information as part of its

initid disclosures related to its computation of damages pursuant to Fed. R. Civ. P. 26(a)(1)(C), inits
responses to defendant Martinson’s contention interrogatories, or if not known until alater time, through

its supplementation of the foregoing pursuant to Fed. R. Civ. P. 26(€) prior to including it in the parties

proposed pretria order.

Fed. R. Civ. P. 37 providesthe court withauthorityto bar a party’ s use of informationnot properly

disclosed during discovery. “A party that without substantia justification fails to disclose information

3 Defendant Martinson’s Exhibits in Support of his Motion to Strike (Doc. 140), a Ex. 7.
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required by Rule 26(a) or 26(e)(1), or to amend a prior response to discovery as required by Rule
26(e)(2), is nat, unless the failure is harmless, permitted to use as evidence at trid, a a hearing, or ona
motion any witness or information not so disclosed.” As defendant Martinson correctly points out, this
sanction for falure to disclose operates automaticaly to bar the use of the applicable information upon
findings by the court that there is not substantid judtification for the fallure to disclose, and that the fallure
to disclose prgudicesthe opposing party. “Under Rule 37(c)(1), the court must first consider whether the
party [proposing to usethe information] has established ‘ subgtantid judtification’ for the failure to disclose
and then consider whether the fallureto disclosewasharmless. . . . The burden of establishing substantial
judtification and harmlessness is upon the party who is claimed to have faled to make the required
disclosure.™

“Subgtantid judtificationrequiresjudtificationto adegree that could satisfy areasonable personthat
parties could differ as to whether the party was required to comply with the disclosure request.”® “The
proponents position must have a reasonable basisin law and fact.”’” “Thetest is satisfied if there existsa
genine dispute concerning compliance.”® “Failure to comply withthe mandate of the Rule [requiring the

disclosure] is harmless when there is no prejudice to the party entitled to the disclosure.”® The United

“Fed. R. Civ. P. 37(c)(1).

5 Nguyen v. |.B.P., Inc., 162 F.R.D. 675, 679-80 (D. Kan. 1995).

6 |d. at 680.

71d.

8 |d. (citing Pierce v. Underwood, 487 U.S. 552, 108 S.Ct. 2541, 101 L.Ed.2d. 490 (1988).
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States Court of Appedls for theTenth Circuit has provided additional guidance on what a court should
consder in weighing substantid judtification and harmlessness: “ (1) the prgudice or surprise to the party
agang whom the [information] is offered; (2) the ability of the party to cure the prgudice; (3) the extent
to which introducing such [informeation] would disrupt the trid; and (4) the moving party’s bad faith or
willfulness” 1°

Haintiff offers, asjudtification for not disclosng the transactions at issue, that it was unable to do
so because of defendant Martinson’ sfallureto timely provide requested documents. It points to the need
to file amotion to compel production from defendant Martinson (Doc. 104), which was granted by the
court (Doc. 109). Haintiff contends that defendant Martinson’s failure to provide complete and timely
discovery responses delayed its dbility to formulate a detalled declaration of damages or clarify its
contentions with repect to the transactions at issue. Plaintiff contendsthat it did not receive dl rdevant
documents until March 16, 2005, and that defendant Martinson promptly received notice of the use plantiff
intended to make of the disputed information, within 14 days, when plaintiff provided him with its portions
of the parties proposed pretria order on March 30, 2005.

Therefore, withrespect to the factors of whether there is prejudice to the opposing party and the
ability of the proposing party to cure any suchpregjudice, plantiff contendsthat defendant Martinsonis not
prejudiced because any delay in disclosure was éttributable to defendants delayed production; defendant
Martinson received prompt natification, through the medium of the proposed pretria order, of plaintiff’'s

intended use of the check transactions a issue; and plaintiff has cured any prgudice by supplementing dl

10 Jacobsen v. Deseret Book Co., 287 F.3d 936 (10" Cir. 2002) (citing Woodworker’s
Supply, Inc. v. Principal Mut. Life Ins. Co., 170 F.3d 985, 993 (10" Cir. 1999).
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discovery responses and disclosureson May 11, 2005, wdl in advance of any trid in this matter, which
has not yet been st for trid.

Withrespect to the factor of the extent to which permitting use of the disputed information would
disrupt trid, plaintiff contends that use of this information would not be disruptive & trid because no trid
iscurrently ongoinginthis matter, and no trid date hasbeen set at thistime. Withrespect to the find factor
of the bad faithor willfulness of the party seeking to usethe information, plaintiff deniesit has acted willfully
or in bad faith during discovery in this matter and points out that defendant Martinsonhasnot dleged any
such activity onits part.

Having reviewed the parties argumentsand the record inthe case, the court notes that there have
now been motions to compd discovery sustained againgt every party. In addition to motions to compel
by plantiff againgt each of the defendants, there has aso been amotion to compel by plantiff againg a
third-party seeking production of documentsthat could have abearing the transactions betweenthe parties.
Therefore, while defendant Martinson has provided an affidavit from his counsd, Mr. Moyer, in support
of hismation to the effect that the five checks at issue were disclosed to plantiff on June 14, 2004, the
court does not know and cannot assume that plaintiff had received sufficient additiona discovery to
gopreciate any potential  sgnificance to the checks at that time.

Mr. Moyer attests that defendant Martinson produced the checks to plaintiff, so it cannot be
disputed that defendant Martinson had the checks in his possession longer than they have been in the
possession of plaintiff. If the court accepts as reasonable defendant Martinson’'s representation that
plaintiff’ s contentions with respect to these checks have come as a surprise, then the dleged significance

of the checks mugt not be apparent onthar face, and must instead arisewhenthey are considered together



withother informationdevel oped during the course of discovery. If defendant Martinson takesthe position
that he could not anticipate and was surprised by the use plaintiff has made of the checks, then it seems
reasonable to the court to assume that plaintiff did not necessarily recognize the use to which it would
ultimately put the five checks until it had reviewed theminthe context of other discovery. Asdiscovery in
response to orders compdling production has continued up to and beyond the time that defendant
Martinson' singant motion to strike was filed, the court findsplaintiff’ sexplanationthat it made the earliest
possible disclosure of these checks, upon receiving sufficient discovery to know how it would make use
of them, when it included them in its contentions in the pretrid order to be reasonable. This explanation
would appear to the court to stisfy the test for harmlessnessthat “ there exists a genuine dispute concerning
compliance” with the rules for disclosure and supplementation.

With respect to the factors of prejudice to defendant Martinson and plaintiff’ s efforts to cure any
suchprgudice, giventhe history of document productioninthis case, the court cannot find thet thereis any
pregjudice to defendant Martinson that is not potentialy attributable to hisown actions, or those of his co-
defendant, in delaying production of documentsto plaintiff. Additiondly, the court finds that plaintiff has
made efforts to cure any potentia pregjudice by continued seasonable supplementation. As aresult, the
court does not find that there is unfair pregudice to defendant Martinson from plantiff’ sincluson of these
checksin its contentions in the parties’ proposed pretria order.

With regard to the factor of the potential disruptive impact at tria from the use of the disputed

information, there is not currently a trid setting in this matter, and in keeping with the trid judge’ s usud

1 Nguyen, 162 F.R.D. at 680.



procedure, the court anticipates that no date for trid will be set until after the decision of dl timdy-filed
dispostive motions.  As such, this is not a circumstance where information is being sprung upon an
opponent on the eve or in the midg of trid. Defendant Martinson has been aware of the use plaintiff
proposes to make of these checkssince it received plaintiff’s portions of the pretrid order on March 30,
2005. Theintervening time would seem more than adequate to permit defendant Martinson to develop a
dtrategy to dispute plaintiff’ scontentions withregard to these checksinmoationpracticeor at trid. Assuch,
the court does not find that plaintiff’ suse of the disputed informationwould have adisruptive impact at trid.

With regard to the find factor of plaintiff’swillfulnessor bad faith in not making earlier disclosure
of the information, as discussed above, the court finds plaintiff explanation for the timing and manner of its
disclosure of its contentions regarding the checks to be reasonable under the circumstances, and giventhe
history, of discovery in this case. While there have been, as noted above, numerous discovery disputes
inthis matter to date, the court does not find evidence in the record of the case to suggest that plantiff has
acted willfully or in bad faith with respect to itsdisclosures or discovery responses. Additiondly, the court
does not find record of any dlegations of any suchwillful or bad faithconduct inthis, or any prior, dispute
between the parties. Accordingly, the court does not find that plaintiff has acted willfully or in bed fath in
not previoudy disclosing itsintended use of these five checks to defendant Martinson.

Having found plaintiff’ s explanation for its delayed disclosure to be reasonable and that the four
factors for assessing substantid justification and harmlessness weigh in favor of permitting plaintiff to use
the disouted check information, the court concludes that plaintiff had subgtantid judtification for itsfalure
to make earlier disclosure and that any such fallure was, in any event, harmless. Defendant Martinson’s

motion to strike will, therefore, be denied.



. Defendant Wiese'sMotion to Strike (Doc. 142)

Defendant Wiese' smotionto strike seeksto have the court strikethe same five check transactions,
for subgtantidly the same reasons, as were discussed with respect to defendant Martinson’s motion to
strike, and defendant Wiese adopts the facts and authorities of defendant Martinson’s motion in his
memorandum insupport of hismotionto strike (Doc. 143). Additiondly, defendant Wiese seeks to have
the court gtrike portions of plaintiff’s cdam for damagesfromthe damages section of the parties’ proposed
pretrid order on the grounds that they represents new and different theories of damages that were not
included in plaintiff’ s previous disclosures and discovery responses.

Withrespect to the five check transactions contained in the plaintiff’ s contentions inthe proposed
pretrid order, the court finds that defendant Wiese objections are essentidly the same as defendant
Martinson raised in his motion and should be denied for the same reasons.

Because both defendants resisted production of documents until compelled by the court, the court
cannot conclude that plantiff had received suffident discovery to have fuly refined its contentions with
regard to these checks in time to make disclosure prior to formulating its contentions in the parties
proposed pretrial order. The explanation provided by the plaintiff isreasonable in view of the facts and
circumstances of the case, and any prejudice to defendant Wiese from the incluson of these checks in
plaintiff’s contentions is potentialy attributable to his own actions in delaying production. Moreover,
plantiff has made efforts to cure any such pregudice through continued seasonable supplementation, and
the passage of time since defendant Wiese received notice of plaintiff’ scontentions inthe proposed pretria

order should be adequateto dlow himtimeto prepareto counter plaintiffs contentions. Assuch, the court
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finds that defendant Wiese's motion to strike will be denied with respect to the five check transactions
contained in plaintiff’ s contentions in the proposed pretrid order.

Defendant Wiese's motion also seeks to have the court strike portions of plaintiff’'s claim for
damages in the damages section of the proposed pretria order. Plaintiff’s damages are described as
follows in the damages section of the parties' proposed pretrid order:

X. Damages

A. Haintiff’s Damages. Plantiff’ s damages remain uncertain as plaintiff continues to

receive overdue discovery responses from defendants. Plaintiff anticipates making the

following damsfor damages:

1. Wages paid to Wiese while he was being a faithless employee. Wages earned

from 1999 to June of 2003, for atotal of $333,967.49.

2. Funds diverted from B&K by Wiese and Martinson. The tota amount diverted
remains unknown due to delinquent discovery, at minimumatotal of $13, 900.00
was diverted by the joint efforts of Wiese and Martinson, and further funds were
diverted thru Wiese' s sde of scrap metd.

3. Income from corporate opportunities diverted from B&K by Wiese during the

period of time he was employed by B& K. For June, July, and August, Wiese
Mechanica, Inc. had atotal income of $144,331.58.1

OnMarch31, 2004, defendant Wiese served asetinterrogatoriesuponplantiff (Doc. 31), wherein
Interrogatory No. 14 asked plaintiff to “[p]lease itemize al damages claimed by youand (1) explain how
al damages are calculated; (2) identify dl documentsrdaing to your dlamed damages; and (3) identify all
witnesses who have knowledge rdaing to those claimed damages.”®® Paintiff served its answers to

defendant Wiese' sinterrogatorieson May 3, 2004, and provided the following responseto Interrogatory

No. 14: “At the present time there isinsufficient information available to caculate appropriate damages.

12 Proposed Pretrid Order at 8 X.A. Plaintiff’s Damages.
13 Defendant Wiese's Memorandum in Support of his Motion to Strike (Doc. 143), at Ex. A.
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A detailed response to this interrogatory will be sent when the information becomes available.”* Plantiff
provided supplementd responses to defendant Wiese' s interrogatories on May 28, 2004, induding the
following supplementa response to Interrogatory No. 14:

During the year 2002, Defendant Wiese was in charge of severa jobs for B&K
Mechanica. During this short period of time, Defendant Wiese' s jobs totaled a net loss
of $202,754.27. Defendant Wiese aso caused significant delay in payment of amounts
owing to B& K Mechanicd onthe Perry, lowaproject, and inexcess of $50,000 remains
owing on this project. Further, as a consequence of Defendant Wiese's actions, B&K
Mechanical haslikdy lost the ability to do further work for Tyson/I.B.P., and has ceased
doingbusiness. Tota lossesattributable to Wiese' smisconduct to date are, consequently,
in excess of $250,000, and losses continue to accumulate. With regard to potentia
witnesses as to suchdamages, suchwitnessesindude Robert Howard, Christine Howard,
al employees of B&K Mechanica, who worked on jobs supervised by Wiese, and 4l
employees of Contract Welding who worked on such jobs. Additiond witnesses may
indudelvanK oepke, and DeWayne Rolley. Documents relating to daimed damagesare
those documents being produced in response to Defendant Wiese's First Request for
Production of Documents.’®

Plantiff provided additiona supplemental responsesto defendant Wiese' sinterrogatorieson duly 9, 2004,
however, plaintiff’ s response to Interrogatory 14 was not supplemented at that time.

Defendant Wiese contends that plaintiff’s dlams for damages in the proposed pretria order are
sgnificantly different and broader than those outlined in its responses to his damage interrogatory.
Specificdly, defendant Wiese contends that plantiff is now seeking for the firg time remedies based
disgorgement of the wages paid to defendant Wiese by B& K Mechanica and income earned by defendant
Wiese' scompany, Wiese Mechanicd, for work it performed for Tyson. Defendant Wiese objectstothe

indusionof these theories of damages because they were never identified by plaintiff prior to ther incluson

“d.
“1d. a Ex. C.
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inthe pretrid order and were not provided in plaintiff’ s response to defendant Wiese' sinterrogatory No.
14. While defendant Wiese does not cite any authority in support of his argument, he adopts and
incorporates by reference the facts and authorities from defendant Martinson’s motion to strike.

Pantiff respondsto defendant Wiese' sargumentsinmuch the same manner asit did to defendant
Martinson’ smation, indicating that it hashad difficultyinobtaining production of documents from defendant
Wiese, has filed a motion to compel and been granted an order compelling production from defendant
Wiese, and beenrequired to seek third-party discovery of documentsrelated to the cd culationof damages
because of itsinability to obtain production from defendants. As aresult, plaintiff contends, that any delay
in the computation of damagesis attributable to defendantsfalureto timey respond to discovery requests.

Asnoted above, when consdering whether Fed. R. Civ. P. 37(c)(1) should operate toexcludethe
use of information as aresult of non-disclosure, the court must first consder whether the party that isthe
proponent of the information has established substantia justification for the failure to disclose and then
consider whether the failure to disclose was harmless*® In evaluating the issues of substantial judtification
and harmlessness, a court should consider the pregjudice or surpriseto the opposing party; the proponent’s
ability to cure any such prgudice, the extent to which use of the information would disrupt trid; and the
proponent’s bad faith or willfulness !’

The court has dready evaluated the degree of disruption to tria and the issues of potentia

willfulness and bad faith inthe context of the five check transactions, above, and concluded that there will

16 Nguyen v. I.B.P., Inc., 162 F.R.D. 675, 679-80 (D. Kan. 1995).

17 Jacobsen v. Deseret Book Co., 287 F.3d 936 (10" Cir. 2002) (citing Woodworker’s
Supply, Inc. v. Principal Mut. Life Ins. Co., 170 F.3d 985, 993 (10" Cir. 1999).
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be no disruptive impact upon trid and that there is no evidence that plaintiff has acted willfully or in bad
fath. Theandyss of thesefactorsisidenticd with regard to the portions of plantiff’ sdams for damages
at issue in defendant Wiese's mation.  Similarly, the court has aready found with regard to the check
transactions that plaintiff has made efforts to cure any potentid prejudice by continued seasonable
supplementationsince the drafting of the proposed pretrial order. The court findsthat the plantiff has made
identicd efforts with regard to the damage clams a issue. The court will, therefore, turn to the remaining
factor of whether thereis prgudice to defendant Wiese from plaintiff’ sincluson of the damage clams at
issue in the proposed pretrid order.

Aswas true with the five check transactions above, the court finds that plaintiff’ s explanation for
not providing earlier disclosure appears reasonable in the context of discovery in this case. Because
production of documents was gtill ongoing at the time the parties proposed pretria order was being
drafted, the court finds it reasonable to attribute plaintiff’s refinement of its damage clams beyond the
informationprovidedinitsearlier responsesto defendant Wiese' sdamage interrogatory to the devel opment
of additiond discovery. Assuch, the court cannot find that thereis any prejudiceto defendant Wiese that
is not potentidly attributable to his own actions, or those of his co-defendant, in delaying production of
documentsto plaintiff.

Moreover, the court does not find that the claims for damages included in the pretrid order are so
different asto be inconggent with plantiff’s earlier reponses to defendant Wiese' sinterrogatory. Inits
supplementd response to Interrogatory No. 14, plantiff stated thet its damages resulted from losses
incurred onjobs supervised by defendant Wiese, delays inrecei pt of paymentscaused by defendant Wiese,

and lossof businesswith Tysor/I.B.P. asareault of the actions of defendant Wiese, and that these damages
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amounted to morethan $250,000.1® While this response certainly does not specify that plaintiff will seek
to recover wages paid to defendant Wiese for hiswork supervisng jobs onits behdf, or for the income
ganed by the work of Wiese Mechanica for Tyson/I.B.P., it certainly isnot so narrow as to exclude those
possihilities.

Additiondly, areview of thecomplaint (Doc.1) revedsan dlegationthat “[d]efendant Wiese, while
employed by B&K Mechanicd, Inc. faled to devote his time and efforts to the business of B&K
Mechanicd, Inc. but rather improperly devoted time and effort to persond pursuits, and the business of
Contract Welding, to the detriment of B& K Mechanica, Inc.”*® Given thisdlegation, it is difficult to see
how defendant Wiese could be surprised to learnthat plaintiff viewed the wages paid to Wiese potentidly
to be damageswereit able to proveitsalegationat trid. Smilarly, plantiff dso alegesinitscomplaint that
“[d]efendant Contract Welding has improperly diverted funds, and property, fromB&K Mechanicd, inc.
and furthermore has, in conjunction with the [d]efendant Wiese, improperly diverted corporate
opportunities from B&K Mechanical, Inc.”? It is difficult to see how defendant Wiese could be
surprised to learn that plaintiff viewed the income earned by Wiese Mechanical to potentialy be damages
if it was able to prove that such income as derived from corporate opportunities improperly diverted from

plantiff.

18 See Defendant Wiese's Memorandum in Support of his Motion to Strike (Doc. 143), at Ex.

19 Complaint (Doc. 1), at 7 11.
201d. at 1 12 (emphasis added).
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Defendant Wiese statesin his memorandum insupport of his motionthat “[p]laintiff never identified
clams of this nature and defendant Wiese has not been giventhe opportunity to conduct discovery based
upon them.”?* However, he does not specify what discovery he has been denied or what additional
discovery he would conduct if given the opportunity, and he does not request the opportunity to conduct
additional discovery. Asplantiff hasaleged inits complaint that defendant Wiese was not performing the
tasks for which he was paid and that he was, inconcert withdefendant Martinson, diverting opportunities
away from plaintiff, the court can only assume that defendant Wiese did undertake discovery related to
thoseissues. Itisthereforenot gpparent to the court what additiond discovery would betriggered because
plantiff hasindicated it will pursue adamage remedy based uponthe wagesit contendsto have been paid
for work not properly performed or the business it contendsto have beenimproperly diverted. Certainly,
plantiff’s decison to pursue this theory of damages may cause information on the wages paid by plaintiff
to defendant Wiese and the income of Wiese Mechanica to take on importance; however, as that
informationdl rel atesto transactionsinvolving defendant Wiese or his company, he should be able to obtain
whatever he might need without the use of formal discovery methods or discovery from other parties.

Because the damage damsmadeby plaintiff inthe proposed pretrid order are not incongstent with
plantiff’'s responses to defendant Wiese's damage interrogatory and are consstent with the dlegations
made by plantiff in the complaint, the court concludes that their incluson in the pretrial order does not
improperly prejudice defendant Wiese by coming as a surprise. Additiondly, because of the ddlay in

defendants production of documents to plaintiff, the court cannot find that there is any prgudice to

2! Defendant Wiese' s Memorandum in Support of his Motion to Strike (Doc. 143), a 1 4.b.
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defendant Wiese that is not potentidly attributable to his own actions, or those of his co-defendant, in
ddaying production of documentsto plantiff. As such, al four factorsfor assessng substantial justification
and harmlessness weigh in favor of permitting plantiff to incdlude the disputed daimsfor damagesin the
pretria order, and the court concludesthat plantiff had substantid judtificationfor itsfalureto make earlier
disclosure and that any such fallure was, in any event, harmless. Defendant Wiese' smotionto srike will,
therefore, be denied.

[Il.  The Parties Proposed Pretrial Order and Defendant Wiese's Motion to Extend the
Dispositive Motion Deadline (Doc. 161)

As aresult of the court’s denid of both motions to strike, plaintiff’s contentions in the parties
proposed pretrial order will not be altered. The court will therefore proceed with findizing and entering
the pretrial order in this case, asrevised during thefind pretrial conference and with the objections that
gave rise to the ingant motions to strike removed.

At the timeof thefind pretrid conference (Doc. 135), the court, inanticipationof the need to darify
the pretria order so that it could serve asabasisfor the parties motions for summary judgment, ordered
defendant Martinson’s mation for summary judgment withdrawn (Doc. 136) and extended the digpositive
motion deadline. It wasthe court’ sintention that any party wishing to file a digpositive motion would be
given an opportunity to do so once the pretrid order had been finalized.

OnAugus 2, 2005, defendant Wiesefiled amoationto extend the dispositive motiondeedline until
two weeks after the entry of the pretrial order in the case (Doc. 161). Faintiff has filed a reponse in
opposition to defendant Wiese motion (Doc. 162). Having reviewed the parties filings, the court finds

that thereis good cause to extend the deedline for the filing of digoositive mations and that doing so furthers
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the court’ sintentionto establish a deadline for dispositive motions after the entry of the pretrial order. The
court will, therefore, grant defendant Wiese' s motion and include a new deedline for dispositive motions
two weeks after the date the pretrid order is entered when it entersthe pretrial order inthiscase. Asthe
pretria order replacesthe pleadings and control s the subsequent course of the case, any digpositive motions
that are filed by plantiff or defendant Wiese, or re-filed by defendant Martinson, should reference the
parties clams, defenses, and contentions as set forth in the pretrid order.

IT ISTHEREFORE ORDERED:

1. That defendant Martinson’s motion to strike (Doc. 139) is hereby denied.

2. That defendant Wiese's motion to strike (Doc. 142) is hereby denied.

3. That defendant Wiese's motion to extend the dispositive motion deadline (Doc. 161) is hereby
granted. The court will establish a new deadline for the filing of digpogtive motions when it enters the
pretria order inthis case and that deedline will be set two weeks after the date the pretria order isentered.

IT 1SSO ORDERED.

Dated this 29th day of December, 2005, a Topeka, Kansas.

JK. Gary Sebelius
K. Gary Sebdlius
U.S. Magidirate Judge
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