N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF KANSAS
STRAUSS FARMS, | NC.,

Plaintiff,
VS. Case No. 03-4046- RDR

COVBS COVMODI TI ES, | NC. ,
J.A K, INC. and BURLI SON
G N COMPANY, | NC.,

Def endant s.

VEMORANDUM AND ORDER

This case arises froma fire which took place inside a farm
storage building several hours after alnmpst 25 +tons of
cottonseed were dunped inside the building. Plaintiff is the
owner of the farm buil ding. Def endant Burlison G n Conpany,
Inc. (“Burlison”) supplied the cottonseed which was sold to
plaintiff. This case is now before the court upon Burlison’'s
notion for summary judgnent and Burlison’s notion to exclude
expert testinony.

The following uncontroverted facts are inportant to an
under st andi ng of both noti ons.

On June 22, 2001 plaintiff purchased close to 25 tons of
cottonseed to be used as feed for plaintiff’s dairy cattle. The
cottonseed was supplied by Burlison and trucked to plaintiff’s
| ocati on by an independent trucking conpany. The cottonseed

shi pment arrived on July 6, 2001. At about 3:30 p.m the



cottonseed was unloaded onto the concrete slab floor of the
storage building while an enployee of plaintiff, Travis Shuck,
was present. The cottonseed was pushed to the northwest corner
of the building by a Bobcat | oader with a netal bucket operated
by Shuck. Shuck did not notice any discoloration, snell,
snol deri ng, snoking, moisture or anything out of the ordinary
with regard to the |oad of cottonseed. At 7:30 p.m, Shuck
parked a tractor 15 to 20 feet away fromthe pile of cottonseed.
Again, he did not notice a problem with the cottonseed. At
approximately 4:10 a.m the next norning, July 7, 2001, a fire
was di scovered in the storage buil ding.

The state fire investigator stated in his report:

Since no el ectrical or other nechanical causes for

the fire could be located [in the area where the fire

appears to have started], this investigator is going

tolist this fire as an undetermned fire, due to the

fact that we are unable to specifically pinpoint the

cause of the fire. This investigator cannot, at this
time, rule out the possibility that the cottonseed nmay

have spontaneously conbusted inside this netal
bui | di ng.
On April 1, 2001, approximately three nonths before

plaintiff’s fire, Burlison had a spontaneous conbustion fire at
a building where cottonseed was stored. The cottonseed which
was delivered to plaintiff came fromthe sanme building and the
same body of cottonseed which was stored there on April 1st.

In Burlison's reply brief to the notion for summary



j udgnent Burli son has listed addi ti onal al | egedl y
uncontroverted material facts. This is inproper. However, even
if the court considered the additional “uncontroverted facts,”
t he conclusions reached in this order would be unchanged.

Mbtion to exclude expert testinony of plaintiff’'s experts

Burlison has filed this nmotion to exclude the testinony of
Dr. Andrew T. Armstrong and Dr. Ronald WlIlIls wunder the

principles of Daubert v. Merrell Dow Pharmaceuticals, Inc., 509

US 579 (1993), Kuhmo Tire Co. v. Carmchael, 526 U S. 137

(1999) and FED.R EVID.R. 702. The Tenth Circuit has discussed
this court’s “gatekeeper” function regardi ng expert testinony as
fol |l ows:

“Faced with a proffer of expert scientific testinony
. the trial judge nust determ ne at the outset
whet her the expert is proposing to testify to (1)

scientific know edge that (2) will assist the trier of

fact to understand or determne a fact in issue.”

Daubert, 509 U. S. at 592. Thi s gat ekeeper function

requires the judge to assess the reasoning and

met hodol ogy underlying the expert’s opinion, and
determine whether it is scientifically valid and

applicable to a particular set of facts. .

It is within the discretion of the trial court to
determine how to perform its gatekeeping function
under Daubert. . . . The npbst common nethod for
fulfilling this function 1s a Daubert hearing,
al t hough such a process is not specifically mandat ed.
. The district court may also satisfy its
gat ekeeper role when asked to rule on a notion in
limne, on an objection during trial, or on a post-
trial motion so long as the court has sufficient
evidence to perform “the task of ensuring that an
expert’s testinony both rests on a reliable foundation
and is relevant to the task at hand.” Daubert, 509
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U.S. at 597.

Goebel v. Denver and Rio Grande Western R.R. Co., 215 F. 3d 1083,

1087 (10" Cir. 2000). In this case, the court has carefully
reviewed the exhibits filed with Burlison's nmotion. W believe
this review is sufficient to render a decision upon the notion
to exclude wi thout conducting an oral hearing.

Arnmstrong. Dr. Arnstrong has submtted a report which
provi des a general description of the process of spontaneous
conbusti on. Before making the report, Dr. Arnmstrong revi ewed
several statenents regarding plaintiff’s fire and several papers
on the subjects of spontaneous conbustion, cottonseed, and
livestock feed. The report concludes with this statenment:

Based on the information provided, the known chem cal

properties of the material and ny professional

training and experience, it is nmy opinion that

cottonseed is prone to sel f-heating by both biol ogical
and chem cal nechanisnms that may result in spontaneous

i gnition. The producers of cottonseed should take
every precaution to avoid conditions that may lead to
sel f-heating including, but not linmted to:

1) Proper cool down of the cottonseed after the gin
oper ati on,

2) Proper noisture control,

3) Tenperature nonitoring, and

4) Careful nonitoring of material during heating.

Burlison does not state any disagreenent wth the
i nformati on and concl usions contained in Dr. Arnstrong’ s report.

Nevert hel ess, Burlison insists that Dr. Arnstrong’ s testinony be



excl uded because: 1) the opinion is not based on facts or data
specifically related to this case; and 2) Dr. Arnstrong has not
applied scientific principles or nethods to the facts of this
case.

FED. R. EVID. 702 provides:

If scientific, technical, or other specialized
know edge will assist the trier of fact to understand
t he evidence or deternmine a fact in issue, a wtness
qualified as an expert by know edge, skill,

experience, training or education, may testify thereto

in the form of an opinion or otherwise, if (1) the

testinmony is based on sufficient facts or data, (2)

the testinmony is the product of reliable principles

and nmethods, and (3) the wtness has applied the

principles and nmethods reliably to the facts.
Burlison concedes that Dr. Arnstrong has the experience,
training and education to render an expert opinion. Si nce
plaintiff contends that the fire in this case occurred as a
result of spontaneous conbustion, testinmny regarding the
process of spontaneous conbustion could assist the trier of
fact. Rule 702 requires that the testinmony be based on
sufficient facts or data. The proposed testinony appears to be
based upon facts or data from respected and know edgeabl e
sources which have been read by Dr. Arnstrong. This is a
reliable met hod of acquiring know edge. It is not asserted that
Dr. Arnmstrong’s opinions regarding spontaneous conbustion are
unreliable or unsound. Therefore, we conclude the testinony

satisfies the standards of Rule 702.
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Burlison asserts that Dr. Armstrong’s know edge regarding
spont aneous conbustion is not specifically applied to the facts
of this case. That is not a requirenent of Rule 702, Daubert or
Kuhnmo, however. The 2000 Advisory Commttee Notes to Rule 702
st at e: “I1]t mght . . . be inportant in some cases for an
expert to educate the factfinder about general principles,
wi thout ever attenmpting to apply these principles to the
specific facts of the case.” See also, 4 WEINSTEIN S FEDERAL
EVI DENCE § 702.02[2] (2004) (“Under Rule 702, parties my use
expert wtnesses to provide the trier of fact wth an
expl anati on of scientific or other principles that are rel evant
to the case and leave it to the trier of fact to apply those
principles to the facts of the case.”). Therefore, the court
shall reject the request to strike Dr. Arnstrong’ s testinony.

Wlls. Dr. Wells has conpleted two reports in relation to
this case. In his first report, dated Septenber 14, 2001, Dr.
Wells stated that the fire in this case was nost likely the
result of spontaneous conbustion of the cottonseed and that
ignition probably occurred prior to the delivery of the
cottonseed. In a second report, dated March 22, 2004, Dr. Wells
di scussed the results of his tests of other potential accidental
sources of ignition. He continued to concl ude:

It is nmy opinion that spontaneous conbustion was the



only reasonable cause of the fire in the Strauss

buil ding. O her potential accidental sources such as

electrical fault in the equipnment, sparks, discarded

mat ches, or fireworks have been elimnated as

possibilities through testing, observations, and

anal ysi s. The ignition tests revealed that any

ignition produced by sparks, matches, or fireworks did

not spread and went out quickly. The | oader tests

reveal ed t hat any sparks that m ght have been produced

were of |ow energy and nost |ikely would not have
ignited the cottonseed or the soybean neal.

Prior to making the first report, Dr. Wells observed and
phot ographed the site of plaintiff's fire. I n addition, he
exam ned and photographed the machines inside the burned
bui I di ng. He also |ooked at the feed material inside the
buil ding and the electrical power supply. Dr. Wells further
indicated that he heard from an insurance adjuster of the
conpany that hired him that the report of the State Fire
Marshal’s Office had rul ed out an el ectrical cause for the fire.
Prior to making the second report, Dr. Wlls reviewed
depositions, photographs and expert reports from Dr. Arnstrong
and the expert for defendant Burlison, as well as one article
about spont aneous conbusti on and one article about feedi ng sheep
usi ng cottonseed. He has not done any research, projects or
experinments relating to spontaneous conbusti on.

As with Dr. Arnstrong, Burlison concedes that Dr. Wells has

the experience, training and education to render an expert

opi nion. Burlison contends, however, that:



“Dr. Wells’ opinions are not based on any scientific
facts or data and are not within the scope of any

speci al know edge, skill, experience or training. Dr.
Wel I's” opinions are grounded on pure specul ation, with
no scientific foundation or basis. Dr. Wells

adm tted, after hours of questioning in his deposition

that his opinions were based on ‘conmpn sense
and not on any other objective criteria.”
Doc. No. 66 at pp. 22-23.

The court disagrees with this contention. Dr. Wells’
opi ni ons appear to be based | argely upon his exam nation of the
site of the fire and the contents of the burned building.
Burlison does not assert that this is an wunscientific or
unreliable means of investigating the cause of a fire if the
i nvestigator has, as Burlison admts in this instance, the
education, training and experience to performthe i nvestigation.

Dr. Wells’ approach in this instance has been to reduce the
nunber of potential causes of the fire through an exam nati on of
physi cal evidence and to consider the circunstantial evidence
relating to the cause of the fire. This seens to be a
reasonabl e approach. As one court has stated: “By the very
nature of a fire, its cause nust often be proven through a

conmbi nati on of common sense, circunstantial evidence and expert

testinony.” Mnerals & Chemicals Philipp Corp. v. S.S. Nat’|

Trader, 445 F.2d 831, 832 (2d Cir. 1971).
Dr. Wells’ approach appears to have general acceptance in
the practice in the relevant field. It does not seem
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significantly different, for exanple, fromthe approach of the
State Fire Marshal's Office. It seens scientifically sound, and
we believe it satisfies Rule 702's reliability requirenments. W
note that “plaintiff need not prove that the expert 1is
undi sputably correct or that the expert’s theory is ‘generally
accepted” . . . [i]nstead, the plaintiff nust show that the
met hod enpl oyed by the expert in reaching the conclusion is
scientifically sound and that the opinion is based on facts

which sufficiently satisfy Rule 702"s reliability requirenents.”

Mtchell v. Gencorp lnc., 165 F.3d 778, 781 (10" Cir. 1999)

(quoting Miore v. Ashland Chem cal. Inc., 151 F.3d 269, 276 (5"

Cir. 1998)).

Burlison enphasizes that Dr. Wells referred to “conmnon
sense” in support of one of his conclusions as he was giving his
deposi tion. This “adm ssion” is alleged as grounds to
disqualify his testinmony. W reject this argument. While an
expert’s opinion should not be admtted in instances where a
| ayperson’s wuse of comon sense wuld be as suitable to
determning an issue involved in a dispute (1972 Advisory
Comm ttee Notes to FED.R EVID. 702), this does not preclude an
expert fromrelying upon conmmon sense to support a part of his
anal ysi s. I ndeed, the reference to “common sense” in the

deposition appears to be in relation only to a part of Dr.



Vel |'s” opinion which concerns the time required for spontaneous
conbustion in cottonseed. Dr. Wells suggested that commopn sense
indicated that the process required nore than several hours.
Deposition pp. 133-137. Burlison’s expert my agree with this
concl usi on. Doc. No. 67, Exhibit G at p. 2. W do not find
t hat conclusion or the source for it’s support to be grounds to
exclude Dr. Wells’ testinony.

Burlison also argues that Dr. Wells' testinony should be
rej ected because he failed to verify informati on provided to him
initially fromthe insurance adjuster, failed to performa truly
i ndependent investigation, failed to gather docunentation to
support his conclusions, and failed to exclude or explore other
potential causes of the fire. These argunments are not in the
vein of a Rule 702 or Daubert chall enge. We believe they go
nore to the weight of Dr. Wells’ testinony rather than to its
adm ssibility. After considering these argunents, we shall
reject themas grounds to exclude Dr. Wells’ testinony.

Before |eaving the subject of Daubert, however, we nust
inquire as to whether the “proposed testinmony is sufficiently

‘relevant to the task at hand.’” Bitler v. A.O Smth Corp.

391 F.3d 1114, 1121 (10" Cir. 2004) (quoting, Daubert, 509 U.S.
at 597).

A trial court nmust look at the logical relationship
bet ween the evidence proffered and the material issue
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t hat evidence is supposed to support to deternmine if

it advances the purpose of aiding the trier of fact.

Even | f an expert’s proffered evi dence IS

scientifically wvalid and follows appropriately

reliable nmethodol ogies, it m ght not have sufficient

bearing on the issue at hand to warrant a

determ nation that it has rel evan[ce]
Bitler, 391 F.3d at 1121.

The cause of the fire in this case is obviously a materi al
issue. Dr. Wells’ testinobny has a tendency to make t he cause of
the fire nore or |less probable than it would be w thout his
testi nmony. Therefore, under the definition of “relevance”
provi ded under FED.R EVID. 401, as well as our view of the
Daubert case, we believe the proposed testinmony is sufficiently
relevant to be admtted.

For the above-stated reasons, the court shall deny
Burlison’s notion to exclude the expert testinony of plaintiff’'s

experts.

Motion for summary judgnent

Summary judgnent s appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue of material fact and that the nmoving party is
entitled to judgnment as a matter of law.” FED. R CIV.P. 56(c).
A “genuine issue of material fact” exists if a reasonable jury

could return a verdict for the nonnmoving party; if the evidence
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is such that one party nust prevail as a matter of |aw, then

summary judgnment is proper. Anderson v. Liberty Lobby, 477 U.S.

242, 248 & 251-52 (1986). The noving party has the initia
burden of proving the absence of a genuine issue of material
fact. This burden can be nmet by showing that there is a | ack of

evidence to support the nonnoving party’s case. Celotex Corp.

v. Catrett, 477 U.S. 317, 325 (1986). Once the noving party has

properly supported its notion for sunmmary judgnment, the burden
shifts to the nonnoving party to show that there is a genuine
issue of material fact left for trial. Anderson, 477 U. S. at
256. In doing so, the nonnobving party cannot rest on nere
all egations or denials, but nust set forth specific facts
showing that there is a genuine issue of fact for trial. 1d.
In examning the record presented by both sides, the court
considers it and all reasonable inferences fromit in the |ight

nost favorable to the nonnoving party. Adler v. WAl-Mrt

Stores, Inc., 144 F.3d 664, 670 (10" Cir. 1998).

Negl i gence.

In general, plaintiff claims that the fire was caused by
spont aneous conbustion which occurred because some of the
cottonseed Burlison supplied for delivery to plaintiff was too
noi st . One of plaintiff’s three theories of recovery is

negli gence. To recover upon a theory of negligence, a plaintiff
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must prove the existence of a duty, breach of that duty, injury
and a causal connection between the duty breached and the injury

suf f er ed. Nero v. Kansas State University, 861 P.2d 768, 770

Syl. 1 (1993).

In the instant case, as Burlison alleges, there is an
absence of evidence of a breach of duty. Plaintiff asserts in
the brief in opposition to summary judgnment that a jury can
i nfer negligence fromthe “fact” of spontaneous conbustion and
from the fact that Burlison had a fire in its own storage
facility. Doc. No. 71 at p. 11. We reject these assertions.

VWil e there may be sufficient evidence in the record before
the court for a reasonable jury to find spontaneous conbusti on,
the court does not believe on these facts that a breach of a
duty of care can be inferred from spontaneous conbustion in the

manner of res ipsa loquitur. See Querry v. Montgonery Ward &

Co., 535 P.2d 928, 932-33 (Kan. 1975); Bias v. Montgonery

El evator Co., 532 P.2d 1053, 1055-56 (Kan. 1975); Trent V.

Sellers, 563 P.2d 1106, 1109-10 (Kan.App. 1977). Nor do we
bel i eve that a reasonable jury could infer a breach of a duty of
care from the fact of the prior fire at Burlison's storage
facility. This appears to be another attenpt to apply res ipsa
loquitur to an incident; this time one which is renoved in tine

and place fromthe fire in question. W reject it, particularly
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in the absence of any evidence that the types of practices and
precauti ons which Burlison used were unsafe or unreasonabl e.

Plaintiff al so has nade reference to evidence that Burlison
installed a different nmeans for checking the tenperature of
cottonseed in storage after the fires referred to in this case.
We do not believe this is adequate proof of negligence. To the
extent that this is evidence of subsequent renedial conduct, it
is not adm ssible. But, even if it was adm ssible, it does not
denmonstrate, and there is no other evidence which denonstrates,
that the process of managi ng the cottonseed prior to the fires
was unreasonable or violated a duty of care.

Therefore, the court shall grant summary judgnment agai nst
plaintiff’s negligence claim

I nplied warranty of fitness for a particul ar purpose.

Kansas provisions regarding an inplied warranty of fitness
for a particular purpose (K S.A 84-2-315) do not apply to
Situations in which the product in question was to be used for

its ordinary purpose. lnternational PetroleumServices, Inc. V.

S&NWII| Service, Inc., 639 P.2d 29, 37 (Kan. 1982); Carson v.

Chevron Chemi cal Co., 635 P.2d 1248, 1257 (Kan.App.2d 1981).

The cottonseed in this case was to be used for its ordinary
pur pose. This is not disputed. Therefore, summary judgment

shal | be granted against plaintiff’s claimfor breach of inplied
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warranty of fitness for a particul ar purpose.

| nplied warranty of nerchantability.

Burlison contends that plaintiff’s claim of breach of
i nplied warranty of nmerchantability should be di sm ssed because
plaintiff cannot prove that there was a defect in the cottonseed
when it left Burlison's care and custody or that the alleged
defect caused the fire. After careful consideration, the court
shall reject these contentions.

Plaintiff has evidence that the fire was caused by
spont aneous conbustion of the cottonseed. This is the testinmony
of Dr. Wells who refers to where the fire originated, the
elimnation of other potential causes, and circunstanti al
evi dence. This is sufficient to raise a jury issue as to
whet her the cottonseed supplied by Burlison caused the fire

See Dieker v. Case Corp., 73 P.3d 133, 145-147 (Kan. 2003);

Farmer’s Ins. Co. v. Smth, 549 P.2d 1026, 1034 (Kan. 1976);

Lane v. Redman Mobile Homes, 624 P.2d 984, 988-90 (Kan. App.

1981); see also, Weir v. Federal Ins. Co., 811 F.2d 1387, 1392

(10" Cir. 1987); Anerican Famly Miut. Ins. Co. v. Sears, Roebuck

& Co., 998 F. Supp. 1162, 1165-66 (D. Kan. 1998). We al so believe
the circunstantial evidence alone is adequate to produce a jury
issue as to whether the alleged defect in the cottonseed was

present when the cottonseed |left Burlison’s control.
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For these reasons, the court shall deny defendant’s notion

for sunmmary judgnment as to the breach of warranty of

merchantability claim

Concl usi on

Def endant Burlison’s notion to exclude testinony is denied.
Def endant Burlison’s notion for summary judgnment is granted in

part and denied in part as explained in this order.

I T 1S SO ORDERED

Dat ed this 29'" day of March, 2005 at Topeka, Kansas.

s/ Richard D. Rogers
United States District Judge
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